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A MAN who has “seen” more than a quar- 
ter of a century of continuous public 
service, and who has, during most of that 
service, been a conspicuous figure in his 
country’s affairs——who had been a United 
States Senator from his adopted State 
for a longer period than any of his con- 
temporaries from that State; who had been 
on intimate personal and official relations 
with at least two Presidents of the Uni.ed 
States, and held the implicit con- 
fidence of one, who declined office, when to 
accept it involved the sacrifice of principles 
dear to his heart and vital, as he believed, 
to the best interests of his country, who dis- 
charged, in an acceptable manner, the duties 
of a judge of the highest court of the State, 
who declined the offer of an appointment to 
the office of Chief Justice of the Supreme 
Court of the United States for what ap- 
pealed to him as cogent political reasons, 
although greatly desiring to accept the high 
and honorable position, who was an impor- 
tant member of an international monetary 
conference, and who died “in the harness,” 
holding a cabinet position,—such a man, law- 
yer, jurist, statesman, diplomat, deserves 
more than a passing notice or a brief en- 
comium. The career of such a man is, es- 
sentially, public property, and it is fitting 
that an examination of the qualities which 
have given this country such a notable char- 
acter he made. Such a man was the late 
Timothy Otis Howe of Wisconsin. 

The subject of this article was born in Liver- 


who 
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more, Maine, February 24, 1816; he received 
an academic and professional education in 
his native State and was admitted to the bar 
there; he was a member of the Maine Legis- 
lature in 1845, in the latter part of which year 
he removed to Wisconsin; he was elected a 
judge of the Circuit Court in 1850, and by 
virtue thereof became a member of the Su- 
preme Court of Wisconsin, and heid the of- 
fice until he resigned in 1855; he was elected 
a United States Senator from Wisconsin for 
three full terms, first taking his seat in 1861, 
and serving continuously for the following 
eighteen years; he was one of the commis- 
sioners from the United States to the Inter- 
national Monetary Conference, which met in 
Paris in April, 1881; he was named post- 
master-general by President Arthur in 1882; 
he died, while holding that office, at Keno- 
sha, Wisconsin, March 25, 1883. 

Judge Howe was yet a young man when 
he set foot on the soil of the recently erected 
Territory of Wisconsin in 1845. Indeed, he 
was scarcely forty-five years old when he 
took his seat in the National Legislature in 
1861. The intervening period represented, 
largely, the time which he gave to the prac- 
tice of his profession, including a five-year 
sitting on the bench. In a State which had 
been so recently admitted into the Union— 
Wisconsin became a State in 1848—its liti- 
gation must have been slight, and the cases 
tried of minor importance, both in the char- 
acter of the legal questions, and in the 
amount of money involved; the jurispru- 
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dence of the State was, practically, in a 
wholly undeveloped condition. Scarcely a 
dozen reports had been issued as a result of 
the deliberations of the court of last resort 
when Mr. Howe became a Senator. It is not 
surprising, therefore, to learn that Judge 
Howe was not identified with much impor- 
tant litigation during the years preceding his 
occupancy of a seat in the Congress. Never- 
theless, one of his associates of the local 
bar at Green Bay, which he always made his 
Wisconsin home, has said of him during this 
period: “He prepared his cases well, and was 
skilful in eliciting the facts of his case, and 
in extracting the truth from a reluctant or 
refractory witness; he was effective, and 
often impressive, in his speeches, both before 
the court and the jury. I realize how color- 
less and imperfect this statement must ap- 
pear to be. The incommunicable impression 
of the man behind the lawyer, can alone ren- 
der it characteristic.” 

The Supreme Court of Wisconsin was not 
separately organized until 1853. From the 
date of his election, therefore, as a judge of 
one of the Circuit Courts, from January, 
1851, Judge Howe, by reason of such judi- 
cial relation, became an ex-officio justice of 
the Supreme Court of the State. He occu- 
pied a place on the bench until it became 
separately organized. Cases in which Judge 
Howe participated as one of the judges of 
this court are reported in 3 Pinney’s Wiscon- 
sin Reports. 

Judge Howe delivered the majority opin- 
ion of the Supreme Court in the case of the 
State ex rel. Resley v. Farwell, Governor, 3 
Pinney’s Wis., 393. It was an application for 
writs of peremptory mandamus against the 
Governor. The-power vested in the Su- 
preme Court by the Constitution, particu- 
larlv, with reference to the right to issu 
writs of habeas corpus, mandamus, injunction, 
quo warranto and certiorari, is there very 
fully considered. The question, whether the 
Governor, in his person, is exempt from judi- 
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cial control, and whether, and to what ex- 
tent, his official action ‘may be controlled or 
directed by judicial power, is discussed in the 
following cogent language: 

“Upon the question, as to what causes, to 
which the Governor may be a party, the 
court may have jurisdiction of, I will say no 
more than to indicate the rule by which I 
conceive jurisdiction is to be determined in 
any given case, and it is this: If the law 
gives to an individual a right which is prop- 
erly the subject of an action, and gives it 
absolutely, whether against him as Governor, 
or as an individual, jurisdiction then attaches 
in the judicial power to determine and en- 
force that right. But if the right is contin- 
gent, and is made to depend upon the dis- 
cretion of the executive, in such a case, until 
that discretion be exercised, no right can 
vest; and if, in the exercise of that discre- 
tion, the Governor deny the right, then all 
claim of right is gone. His determination is 
final upon the question of right, as much as 
is that of a court of competent jurisdiction.” 

Judge Howe was one of the attorneys for 
the relator in the case of the Attorney-Gen- 
eral cx rel. Bashford v. Barstow, revorted in 
the 4 Wisconsin Reports, 567. This was an 
information in the nature of a yuo warranto, 
filed originally in the Supreme Court by the 
Attorney-General. The relator claimed to 
have been elected Governor of Wisconsin. 
The respondent had received the certificate 
of election and had been inaugurated into 
the office. The purpose of the action was 
to oust the respondent and declare the rela- 
tor elected to the office. The legal questions 
presented were new and interesting in the 
then new State of Wisconsin, and able coun- 
sel were employed on both sides. A very 
full report of Mr. Howe’s brief appears in 
the report of the case. A few extracts are 
made from it: 

“The real case which is presented to this 
court is, who is entitled to discharge the 
duties of Governor of this State? 
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The arguments of the respondent’s coun- 
sel seem to present an almost inextric- 
able confusion of two very distinct things. 
They have blended the person occupy- 
ing the office with the office itself. They 
seem to have labored under the idea that the 
moment a man gets possession of the office 
ef Governor, he was somehow dissolved in 
the office—held in solution in it—until by 
the analysis of revolution, he shall be de- 
posited with the mass of the people. By 
their argument, there is no process for re- 
moving an intruder into the office of Gov- 
ernor, except by revolution, by force and 
violence, or by voluntary abdication of the 
individual himself. Revolutions 
have often been resorted to, for the pur- 
pose of governments, but 
never to get possession of an office under a 
government. It may, indeed, be found nec- 
essary to employ force to put the relator in 
possession of his rights. If the intimations 
of the respondent’s counsel are to be relied 
upon, force will be necessary. But if so, the 
question remains, shall constitutional force 
be employed, or shall the relator be turned 
over to revolutionary force? May he rely 
upon the force of the government to give 
him that place in the government to which 
he is confessedly entitled, or must he rebel 
against the government in order to expel a 
usurper from one of the offices under it? 
The relator does not seek to sub- 
vert the government, but only demands a 
constitutional right under it. Revolution, 
therefore, clearly cannot be his appropriate 
remedy. Revolution, if successful, would be 
as fatal to the purpose of the relator as to 
that of the respondent. While it might drive 
the latter from the office, it would abrogate 
the office itself. Whatever position the rela- 
ator might assume in the State after a suc- 
cessful revolution, he would hold by con- 
quest and not by election.” 
In another part of this interesting brief, 
Judge Howe. replied to the suggestion of 


overthrowing 


counsel for the respondent, who argued at 
great length upon the equality and indepen- 
cence of the three branches of government, 
using the following convincing language: 
“They have read from numerous political 
essayists in support of the position that the 
legislative, executive and judicial depart- 
ments of the government are, or ought to be 


| separate, independent, coordinate and co- 


equal. There are, indeed, strong reasons 
why these departments should be separate 
and independent; but in fact, no government 
ever existed in which they were wholly so. 
Writers mean only this—that in all govern- 
ments these three powers exist. They are 
the sum of every government; inherent in 
every government. Whenever the autocrat 
of the Russias performs an official act, he ex- 
ercises one of these three powers. It is 
essential in a republic that each of these 
powers should be deposited with a different 
tribunal or agency—when combined in a 
single individual, the rights of persons are 
exceedingly precarious. Then the only hope 
of the citizen is that the depository may be 
wise, virtuous and just. When distributed, 
there 1s a chance, that if the judiciary be cor- 
rupt, the executive power may be place! in 
upright hands—and cice versa—and that if 
both be corrupt, the immediate representa- 
tives of the people, in Legislature assem- 
bled, may hold both in check. The Sultan of 
Turkey may register what arbitrary edicts 
he pleases—may apply them to the rights of 
his subjects as he pleases, and execute them 
or not as he pleases, and the security of the 
multitude depends upon the integrity of the. 
individual. But in Wisconsin, if her Legis- 
lature enact an oppressive law, the Governor 
may veto it. Or if he approve it, the courts 
may pronounce it unconstitutional. Bvt if 
all combine to oppress the citizen. the citi- 
zens have only to combine to remove -all. 
So that here the security of the individual 
depends upon the integrity of the multitude. 
Such are some of the advantages of having 
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these three great powers deposited with sep- 
arate tribunals. But when legal writers 
speak of the coequality of these powers, they 
doubtless mean no more than that each is 
absolute in its sphere—that when the judicial 
power is appealed to, the whole judicial 
power of the State is put in motion, and so 
of either of the other powers—that each 
alike represents the sovereignty—that the 
judicial power declares, in the name and by 
the authority of the State, what the law is— 
that the Legislature in like manner declares 
what the law shall be, and the executive in 
like manner executes the law when it is de- 
clared. But to argue that these powers are 
equal to each other in any other sense would 
be as profitless as to argue that lightning is 
equal to an earthquake. There is no simili- 
tude between them. By reading promiscu- 
ously from various political essayists, coun- 
sel have confused themselves. They urge 
the importance of keeping the several de- 
partments of government separate and inde- 
pendent; and why? Because we are told 
they thus operate as checks upon each other. 
But how can two powers, entirely separate 


from and independent of each other, mutu- | 


ally check each other at all? In practice, it 
is easy to see they do so; but that results 
not from their mutual independence, but 
from a certain constitutional dependence of 
one upon the other.” 

Judge Howe was a candidate for the 
United States Senate at the session of the 
State Legislature which convened in the 
early part of January, 1857. This body was 
strongly Republican, and it was believed that 
Mr. Howe would be its choice for the ex- 
alted position. But a condition precedent 
was required of the candidates, viz., a declar- 
ation of their respective positions on the 
Fugitive Slave Act. Judge Howe had taken 
a radical stand against the prevailing senti- 


ment in his party at that time, and refused to | 
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endorse the doctrine that a State might dis- | 
regard an enactment of Congress and defy | 
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Federal authority. Although the undoubted 
first choice of a plurality of the members of 
the Legislature, this open and frank avowal 
of his views upon a burning question of the 
hour, cost him a seat in the Senate of the 
United States, and landed Judge Doolittle, 
instead. But Judge Howe was soon to have 
his reward. A man who would not sacrifice 
his honest political faith, in the hope of re- 
ceiving immediate recognition from his par- 
tisans, was soon to have ample political 
honors thrust upon him. In 1861 another 
United States Senator was to be elected. 
And the open and active opposition of the 
South to Federal authority and its practical 
application of State resistance to the general 
government, had worked a change in the 
sentiments of the Republican party in the 
North, so much so, at least, that in this year 
he was elected a Senator, and was twice re- 
elected, his re-election, in each instance, 
being without opposition in his party. In- 
deed, it may be said that during his entire 
service in the national legislature, he was 
always the idol of his party in his adopted 
State. The rectitude of his intentions were 
never brought in question. 

Judge Howe became a member of the least 
numerous branch of the Congress at a crit- 
ical period in our country’s history. And 
he was also a member of the dominant party 
in that body. Naturally, therefore, he must 
have been in a position to exert considerable 
influence in the affairs of the nation during 
the war and reconstruction periods of our 
existence. He was a warm and close friend 
of Presidents Lincoln and Grant and had 
their confidence, completely. He was an 
open, but honest antagonist of President 
Johnson and his policy. He did not hesitate 
to criticise some of the views entertained by 
Charles Sumner. The reputation of the man 
was no protection against what his own judg- 
ment condemned. It was “a habit of his 
mind” to first determine what was for his 
country’s best interest, and then fea ‘essly to 
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champion it. Yet he did not arrive at. con- 
clusions quickly, nor did he act doggedly or 
selfishly. His official life was characterized 
by principle. And his colleagues trusted him 
because of that fact. 

Senator Howe took an active and prom- 
inent part in the reconstruction policy of the 
government. In the discussion of resolutions 
on the subject in the Senate, March 12, 1867, 
offered by Charles Sumner, Mr. Howe made 
some pertinent suggestions on the subject 
of education. They are particularly interest- 
ing reading, at this time, when a somewhat 
concerted attempt appears to be making to 
disfranchise the illiterate voters in the South. 
Mr. Howe, considering a resolution for the 
establishment of public schools in the South, 
said: 

“Mr. President, think of it as you may, 
dream of it as much as you please, God’s 
truth is, and it is man’s truth, too, you can- 
not maintain republican principles and re- 
publican form of government over a people 
where education is not, and is not universal. 
For a time the attempt may succeed, but 
sooner or later it must fail. Your institu- 
tions are stronger or weaker just in propor- 
tion as education is more or less general 
among the people of the United States. In 
those portions of the country where educa- 
tion is most universal, there your institutions 
are the strongest and the most stable today, 
and have always been.” 

Mr. Howe took a prominent part in the 
impeachment trial of President Johnson. He 
submitted a carefully prepared opinion upon 
the questions involved. Some of these re- 
lated to the historical phase of the question, 
others to the constitutional rights involved, 
and others, still, might be termed purely po- 
litical in their nature. The argument is too 
long for reproduction. But we quote a single 
paragraph, which, within the range of the 
ground which it traverses, is particularly 
strong and happy: 

“This power of removal is, then, not vested 


in the President by anything said in the Con- 
stitution, nor by anything properly implied 
from what is said. It seems to me, on the 
contrary, it is positively denied by the mani- 
fest purpose of the Constitution. That mani- 
fest purpose is that the principal offices shall 
be held by those in whose appointment the 
Senate has concurred. The plain declaration 
is that ‘He [the President] shall nominate, 
and by and with the advice and consent of 
the Senate appoint ambassadors,’ etc. But 
this purpose may be wholly defeated, if the 
President have, by the Constitution, the un- 
restricted power of removal; for it is as 
plainly declared that ‘the President sha!l have 


| power to fill all vacancies that may happen 


during the recess of the Senate, by granting 
commissions which shall expire at the end of 
their next session.’ If, then, the President 
has also the power during the recess of the 
Senate to make vacaiicies, at his pleasure by 
removal, his choice is supreme and the Sen- 
ate is voiceless. He is only to remove all 
officers in whose appointment the Senate has 
concurred immediately upon the adjourn- 
ment of that body, and commission others 
in their places. They will hold until the end 
of the next session. Just before that event 
he must nominate again to the Senate the 
officers he removed, or some others whom 
the Senate will confirm, and when the Senate 
has confirmed them and adjourned the Presi- 
dent may again remove them all and restore 
his favorites once more to hold, until the end 
of another session when the same ceremony 
must be repeated. A deed which should 
grant a house to A and his heirs and to their 
use forever, but should also declare that B 
and his heirs should forever occupy it free of 
rent, would probably be held void for repug- 
nancy. I do not think the Constitution is 
a nullity; and so I cannot concede that the 
President has in it a power implied so clearly 
repugnant to a power plainly declared to be 
in the Senate.” 

Mr. Howe was a member of the Inter- 








514 


The Green Bag. 





national Monetary Conference which met in 
Paris in April, 1881. The Conference was 
suggested by the governments of France and 
the United States. All of the principal gov- 
ernments of Europe were represented. The 
United States was represented by William 
M. Evarts, late Secretary of State; Allan G. 
Thurman, late a United States Senator; Tim- 
othy O. Howe, late a United States Senator, 
and Dana Horton, former delegate to the 
International Monetary Conference of 1878. 
Mr. Howe addressed the Conference upon 
the subject which had called the various 
governments to send representatives to it. 
Mr. Thurman, who was of an opposite polit- 
ical faith to that of Mr. Howe, did not hesi- 
tate to pronounce his speech the speech of 
the Conference. This is certainly high 
praise. 

It is no wonder that when a public man 
can think so clearly and profoundly upon 
great public questions, supplementing that 
thought, as he did, with great moral courage 
and absolute honesty of purpose, that Presi- 
dent Grant should offer him the appointment 
of the Chief Justiceship of the Supreme Court 
of the United States. The position was one 
greatly desired by Mr. Howe. But the ac- 
ceptance of the place would make a vacancy 
in the Senate which would have been filled 
by the election of a man of the opposite polit- 
ical faith, that party being in the majority in 
the Legislature of his State at that time. And 
he believed, whether wisely or not, it is not 
for us to say, that the country’s welfare de- 
manded his presence in the Senate, or of 
another, of similar political antecedents. His 
refusal of the appointment for this reason, 
and for this reason only, caused General 
Grant to remark that he believed he was tne 
only man he ever knew in public life whom 
he thought would have so sacrificed himself. 
Yet his action in this case corresponds with 
his earlier public career. He could not stul- 
tify himself, nor could he break faith with 
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| possible. 


those who had reposed confidence in him. 
It is doubtless true that Mr. Howe was 
never preeminent in the profession of the 
law. His comparatively early and continu- 
ous public career made that practically im- 
And there are those who are un- 
charitable enough to say that he could have 
neither wanted or made himself fitted for 
the Supreme Court bench; that his early and 
later tastes were in keeping with a place in 
deliberative bodies, where he excelled. His 
own immediate relatives assure me that this 
is not the fact. One of them writes: “It was 
the only position he ever really wished for.” 
And his early training, both before the bar 
and on the bench, as well as his long and 
varied experience in public life, well pre- 


| pared him for the discharge of the important 


judicial office, if he had chosen to accept it. 

It is not claimed for Judge Howe that he 
was particularly brilliant. But there were 
sterling qualities of head and heart which 
endeared him to men. As one has put it to 
the writer: ‘He was the soul of honor. He 
was, moreover, an exceedingly refined man, 
refined in manners, in thought, and in action. 
He had a marvellous fund of wit, clear, sharp 
and incisive. He was, essentially, a man of 
conviction. What he did, he did from prin- 
ciple, not from policy.” 

Timothy Otis Howe will be best remem- 
bered for his distinguished public services. 
These were given his country in no un- 
stinted manner. He served her well. And 
the nation may well fee) proud to have en- 
listed the wise counsels and active energies 
of such a man in its behalf. A noble pro- 
fession, too, is to be congratulated to have 
had as one of its members an individual who 
has added something to the due administra- 
tion of justice, and who was never known to 
cause that profession to be ashamed of him. 
As a lawyer, his abilities were eminently re- 
spectable; as a publicist, his services to his 
country were preeminent. 
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By GEorGE BIRDSEYE.: 


HER WILL. 


He is a fool who will oppose 

A woman’s will, when he has wed one. 
Said Lawyer Brown: “I will oppose 

A woman’s Will-—when she’s a dead one!” 


ALTERNATES. 
I bought a suit, then came the bill,— 
The sum | could not pay; 
So then there came a suit at law,— 
I did not win the day. 
Soon after came another bill 
My lawyer sent; I owe it still. 


MINISTER AND LAWYER. 
Much lighter task the Minister’s 
Than is the Lawyer’s, one infers; 

The simple fact is, 
As adage and experience teach, 
It is much easier to preach 

Than ’tis to practise. 


IN MOURNING. 


Old Codex died; so learned in legal lore 

No living lawyer knew so much before. 

In black the mourners to the funeral came 
To show respect to Codex’ name and fame. 

His many legal friends contributed 

To place a monument above the dead: 

No marble shaft rears o’er his earthly bed,+— 
They rightly placed a Black-stone there instead. 
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CRIMINALITY IN CHILDREN. 


By Gino CarRto SPERANZA. 


HILANTHROPIC effort seems to be 
concentrating its energies more and 
more towards helping or saving unfortunate 
children. This is both natural and justifi- 
able not merely on sentimental grounds, but 
especially for practical reasons. The adult 
poor, the adult delinquent, the adult sick or 
cripple, is an object of just solicitude, care 
and study; we can help him a little, make 
him more comfortable and, in certain very 
special cases, give him a new start in life. 
But it is, in the majority of cases, an attempt 
to get good harvests out of barren soil. In- 
deed, there are sociologists who see in such 
work of-rescue a positive harm to society, 
in that it goes counter to the law of natural 
selection. Others hold that it works for 
good in the effect upon those engaged in 
such labors rather than on those helped, de- 
veloping and strengthening the life of the 
spirit. Howsoever this may be, it cannot be 
denied that the work which counts most, 
which has more positive and lasting results 
as well as the most deserving, is the work 
aimed at helping the child. He comes to 
the worker heavily handicapped through no 
fault of his, but his body and mind, in the 
great majority of cases, are still pliable and 
responsive to proper stimuli in him. Nature 
is still ready, with a little coaxing, to re- 
deem the mistakes of parents who disobeyed, 
if not defied, her laws. 

Of all the burdens with which these unfor- 
tunate children begin life, none seems to me 
heavier than that of criminal taint. I use 
that word in a loose sense, not merely as 
an inherited predisposition, but as embrac- 
ing that environment of viciousness and 
squalor which foster crime or form the cul- 
ture-bed of criminal propensities. 

Let it be said at once that the child is 





capable of committing as terrible crimes as 
the man; he can be as shrewd in planning 
them, and as ferocious in their execution; 
he can be prompted to their commission 
by the same impulses that prompt the act in 
the adult man. It is true the law creates 
the absolute presumption of incapacity to 
commit a crime until a certain age is 
reached, and a rebuttable presumption for 
committed within the period of 
adolescence. Even if it did not, no modern 
jury would hang a boy of eight, as was done 
This is partly 


crimes 


in the seventeenth century. 
due to the prevalent abhorrence to capital 
punishment which, in the case of a child, it 
would not tolerate. But the tenderness of 
the law towards children (and. adults, too) as 
well as a sentimental regard of the public, 
cannot hide the fact that the -nild is, every- 
thing considered, as susceptible as the adult 
to that malice which, expressed in acts 
against others, becomes a public offense. 
Careful study will show that the tenderness 
of the law in its provisions regarding special 
cases, and more especially the tenderness in 
its application in given cases, has its reason 
not so much in the unfitness of the punish- 
ment to the crime as in its unjust and unfair 
application to those who are not the real 
culprits. Thus the theft of bread is larceny, 
and larceny should be under the ban of the 
law; but the hungrv man who steals a loaf 
would probably go free because the trial 
jurors would say: “It was not he who stole— 
but the Social Conditions that let him get 
hungry.” And more clearly, if a child kills 
his playmate, the jury will almost instince- 
tively attribute the child’s malevolence to the 
indifference or viciousness of the parents. 
Admitting the necessity for a greater 
leniency towards children in the application 
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of penal law, it may be asked whether too 
much adherence to this principle of mercy 
does not militate against the social defence 
against crime. If this leniency is justly ap- 
plied to children who have erred, is it well 
to apply it in cases of a proven criminal act 
where the only extenuation is the youth of 
the offender? Is society best served by 
such mercy, however harsh a severe applica- 
tion of law in such cases may at first appear? 

The prevailing sentiment is that youth is, 
in a measure, a partial defense, and indeed, 
it is often accepted as a total defense, to 
crime. This is based on the theory that 
youth is incapable of that depravity, vicious- 
ness and malice which are the essential ele- 
ment of a criminal act. Such theory 
strengthened by the popular fallacy regard- 
ing the comparative rarity of crime commit- 
ted by children. 

Upon this theory we have built a penal 
system as regards juvenile offenders, and 
have approved of a practice of mercy which, 
far from helping to decrease crime, have 
tendered to foster its development. 

We have overlooked the fact that if the 
child is father to the man, as to virtue, he 
is father also as to evil. It is true that much 
is being done on behalf of unfortunate chil- 
dren, but it will be my endeavor to show that 
such work is not conducted @long lines that 
will most effectually check crime and that, 
in fact, it does not reach the real delinquent. 

We must first recognize the fact that of- 
fences by young persons are more serious 
and numerous than is generally believed. 
What is even more discouraging is the fact 
that juvenile delinquency is by no means 
decreasing, but rather shows a sensible in- 
crease. Let us examine a few figures. 
Omitting the large population of delinquent 
minors confined in reformatories and indus- 
trial schools, J. Holt Schooling found that 
in England and Wales 41 per cent. of all per- 
sons convicted of crime are under 21 years 
it is well established that 


of age. Further, 
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criminality is much more frequent in earl) 
than in adult life, the criminal propensity 
rising in effectiveness from early childhood 
to the ages between 16 and 20, when the 
maximum is reached. In commenting some 
years ago on certain criminal returns, Dr. 
Morrison said that the deplorable fact had 
been established of an enormous increase 
in crimes of all kinds committed by persons 
between 18 and 21 years of age. Of 456,939 
persons convicted in Germany in one year, 
44,312 were under 18 years of age. In Hol- 
land, offenders under 16 years of age have 
doubled in numbers in the last decennial; 
Russia likewise shows an increase in juvenile © 
criminalism. In France, where the connec- 
tion between youth and crime is being care- 
fully studied, we are told that “the most 
daring, the most sanguinary and the most 
hardened criminals with whom French jus- 
tice has had to deal of late years, have been, 
with few exceptions, mere youths.” In 1896, 
France had 5,933 boys and girls in her re- 
formatories; in the same year Italy had 
6,315. 

Coming to our country, we find that in 
1890, there were 14,844 offenders in our 
juvenile reformatories alone, an increase of 
29.46 per cent. in ten years. To these must 
be added juvenile offenders in State prisons 
as follows: 711 under 15 years of age, 8,984 
between 15 and 19, and 19,705 between 20 
and 24. Taking the statistics of New York 
State for 1898 (a good year showing a ten- 
dency to decrease in crime) we find that of 
3,507 persons convicted in courts of record, 
68 were under 15 years of age, and 697 were 
between 15 and 21. Of the 68 under 15 
years of age, 2 were convicted of assault, 10 
of attempted burglary, 14 of burglary and 35 
These were not petty 
tried in the minor 


of grand larceny. 
offences such as are 
courts. Impressive as only such numbers are, 
it is not to be believed that all these offenders 
are actually criminals. But the law as at pres- 
ent administered, makes no fine and neces- 
sary distinctions; it clings to historic rather 
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than scientific bases, and gives a system of 
tests and checks which really neither test 
nor check. And in this the administration 
of the law is seconded by educational pro- 
visions which further tend to manufacture 
criminals. For if a more rational and re- 
liable system were followed, many branded 
as criminals would be simply subjects for re- 
formative agencies entirely outside of penal 
law, while the truly criminal would be found 
to be a very small fraction to be separated 
and treated specially. 

Our first mistake is to overlook and con- 
done certain qualities or acts in our children. 
Lack of moral traits, instability, or back- 
wardness, we attribute goodnaturedly to the 
result of being “spoiled” or mischievous or 
young. Nervous excitability is very marked 
in young children, with the result that they 
will most readily turn to what most excites 
their nerve centres. The child has such strong 
“sensitive and nutritive needs,’ as Dr. 
Moreau has pointed out, that he never thinks 
of resisting them. He is, even in normal 
conditions, often a glutton, and a petty thief; 
at times destructive, spiteful and cruel, pre- 
ferring those games which give trouble or 
even pain, to others. And because in a 
criminal act like theft, the child can, in the 
nature of things, steal articles of small value— 
we condone the deed. That is a grave 
mistake; the child will steal fruit or carry off 
lead-pipe, not because it isn’t of much value, 
but because he can’t reach something better. 
Do you expect him to embezzle bank funds? 
Ii we notice such offenses at all, we say 
“Oh, boys must be boys,” and smile. 

But for the very reason that man in his 
infancy is under the force of animal life, for 
the reason that the moral sense is more pli- 
able, our watch should be especially careful 
and intelligent. 

If the child has certain tendencies which, 
if unchecked, will cramp its manhood, and 
develop the animal life in excess, it is ob- 
environment will in 


vious that a vicious 
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most, if not in all, cases make a bad man of 
him. The potential delinquent of 5 years 
of age will at 15, by an overt act, become 
an actual criminal. Dickens bewailed the 
fate of those babes who, nursed by drunken 
mothers, drink into their blood the vice 
which will eventually land them in jail. 

Let us, however, leave aside hereditary 
influences, terrible as they are. We cannot 
help past mistakes. But the redemption of 
a child’s surroundings is a living possibility. 
Those of us who stand aside do not know 
the terrible miseries of certain childhoods; 
we cannot imagine parents instilling in their 
children criminal and infamous ideals—the 
ideal of becoming great thieves or achieving 
criminal celebrity—children sent forth into 
the world with the idea that society 1s their 
enemy and it is heroic to fight it; daughters 
forced to prostitution by the precept and ex- 
ample of their mothers; teachers in criminal 
practice, “lawyers” learned in the loopholes 
of penal codes, for the under world has its 
system of education in crime as the upper 
world has its institutions for the higher life. 

Such facts are not easily believed, because 
they go counter to the generally accepted 
and convenient belief in the dignity of the 
human soul and the force of parental affec- 
tion; they escape detection by institutional 
searchers an@the self-styled social observers, 
because immorality of this kind is a class by 
itselfi—in a way independent of outside help, 
certainly not seeking it; men and wom<n who 
can be attracted neither by churches nor 
social settlements, distinct from the pauper 
class because representing in an animal way 
a stronger element, shrewder in its intelli- 
gence, quicker in its activities and decidedly 
anti-social, except in some cases towards the 
members of its own world. The common 
mistake is to attribute to the criminal the 
thoughts, reasonings and sentiments of the 
morally normal. Now, though in the crim- 
inal world many phenomena resemble those 
of normal life, wrong conclusions will be 
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reached by studying them as deviations’ | 


from normal conditions instead of manifesta- 
tions of degenerate life. Study of such na- 


ture has rightly been called “not criminal ‘ | 


psychology but reprehensible automorph- 
ism.” 

Poverty alone would not explain criminal- 
ity, especially in children, for criminality in 
the young is by no means confined to the 
poor. And again, children are not unhappy 
in poverty. But poverty becomes self-con- 
scious and cognizant of its great limitations 
by knowledge of the extravagance of the 
rich. Such knowledge is acquired by the 
publicity given by so many to their wealth, 
and through the descriptions of the doings 
of the rich by a vulgar press. 

Poverty is often only indirectly the cause 
of crime, in that it drives children to become 
tramps and vagabonds. The adventure- 
someness and excitement of a vagabond life 
are more alluring than a wretched home ex- 
istence. If they stay at home, they are 
either forced to excessive work (in itself a 
cause of juvenile crime) or else schooled at 
home in the view-points and ideals of the 
under world. The progeny of the criminal is 
often “born tired” which is not surprising. 
It loves idleness and hates work. The rea- 
sons given by 225 juvenile offenders for their 
idleness, as collected by one of the most 
promising of Continental students (L. Fer- 
riani) are interesting. Forty-eight said: 
‘“We’re good for nothing;” 25 explained that 
“Our father doesn’t work;” 22, “Work is fa- 
tiguing;” 19, “Idleness is continued fun;” 14, 
“Begging is work;’ 6, “Why work every 
day?” 10, “You make more by stealing;’’ 36, 
“We get along nicely by begging;” 8, “We 
haven’t time;’ 18, “Our employers dis- 
charged us—how then can we work?” Ig, 
“My father says only fools work.” Of 145 
girls asked the same question, 7 answered: 
“We eat so little and why should we tire 
ourselves?” 6, “What’s the use of working 
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when you're paid so little,’ and 4, “Why 
should we, when there are free meals?” 

Again, too much reliance is placed on edu- 
cation; education is not that universal pan- 
acea that some people imagine. This is per- 
haps because most of what passes for edu- 
cation is merely instruction. Of the 11,293 
young offenders sent to Elmira since its 
foundation, only, 16.54 per cent. were illiter- 
ates, while 32.31 per cent. had a common 
school education, and 4.08 per cent. that of 
a high school or college. Of the same 
number, 79.89 per cent. had good mental 
capacity, and only 1.33 per cent. were men- 
taily deficient. 

On the other hand, 34.24 per cent. of them 
were absolutely unsusceptible to moral im- 
pressions, 43.57 per cent. were possibly some- 
what susceptible, and only 18.46 per cent. were 
ordinarily so. Over three thousand of them 
(26.59 per cent.) showed absolutely no moral 
sense, such as filial affection or sense of 
shame, 46.36 per cent. showed a little, and 
21.97 per cent. were ordinarily susceptible. 

It would seem from these figures (and the 
observation of experts strengthens it) that 
education alone, especially in the guise of 


instruction and independent of ethical train- 
ing, is not a very efficient check to criminal 
propensities. Such is the opinion of observ- 
ers like Le Bon, Taine and Leixner, the last 
| of whom goes so far as to hold that educa- 
| tion has contributed to the growth of pros- 
titution in Germany. 

In answer to all this criticism, it will be 
said: “Are we not constantly legislating on 
behalf of children? Have we not established 
reformatories and industrial schools? Are 
we not contributing to the support of chil- 
dren-aid societies, social settlements and 
other child rescue work?” The answer is 
| two-fold. There is too widespread a belief 
| that the passage of a law will of itself work 

areform. Tremendous efforts are put forth 

to secure its passage and then comes a gen- 


| eral quieting down and self-congratulatory 
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inactivity. As it is, we have too many laws; 
an already overburdened penal code is sup- 
plemented by special penal acts—the State 
Charities Law—the Child Labor Law, etc. 
An intelligent and persistent application of 
a few provisions in the Penal Code of broad 
and general application, would yield better 
results than a plethora of dead or semi- 
dormant legislative specifics. 

Secondly, philanthropic effort is exerc'sed 
on a fundamentally wrong belief that bad 
children chil- 
dren can be treated by practically the same 
methods In 
children, as in adults, we shut our eyes to 
the fact that there is a morbid element dis- 
tinct and different from the merely irregular. 


and criminal or degenerate 


and in the saine institutions. 


To that morbid element we give the treat- 
ment that we give to the bad but redeemable 
element, thereby vitiating to a great extent 
the results among those who are subjects of 
reform. 

It is well to insist on the force of good 
this blind us to 
biologic and psychic facts. Even the crim- 
inal has rights, but the rights of the law- 


over evil, but must not 


abiding must not be sacrificed to the criminal. 
It is well to be merciful to the wicked, but 
are we to be unjust to the good? It is time 
that something be done for the good chil- 
dren to save them from the bad. Crime is 
fearfully contagious—are we doing our best 
to prevent its spreading among the inno- 
Children born of unspeakable orgies, 


look 
* ‘“ ”: ° 1 
suicide as a “good way out,” juvenile alcoho!- 


cent? 
children who, in tender years, upon 
ists, boys recidivists at ten, boys and girls 
past-masters in loathsome vices—what hope 
of reform is there for these? If vou say there 
If you 
say there is hope, it is because you confound 
them unscientific 
and unfair legislation brands with the same 


is hope, then you do not know them. 


with those whom = an 


name, because it judges from superficial simi- 


larities. You are punishing too many; your 





wholesale measures only serve to keep alive 
that really criminal element which, though 
small, is a power for great harm. The social 
extinction of this small element is the only 
way to salvation. Social and governmental 
fostering of crime, as present methods might 
be called, must be put an end to. 

We must recognize the criminal nature of 
certain children and apply against it severe 
social measures, severe not in a punitive 
sense but in a socially defensive sense. To 
let criminal acts go unpunished in chil- 
dren, is to make recidivists of them. To 
exonerate them from guilt and return them 
to their family, is a double social crime, for 
besides being an invitation to repeat an evil 
deed, a return to their family is a return to 
that environment which probably caused the 
act. Indeed, the one weak point in the 
system of probation and suspension of sen- 
tence, lies in the fact that the 
generally left to go back to his old environ- 


accused is 


ment. 

Legalized social and physical ostracism is 
our one great hope. It seems a very great 
hardship, especially for the young; but it is 
no greater hardship than the segregation of 
the insane and the contagiously sick. 

The wages of sin is death even to the third 
and fourth generation. This is the universal 
law. If the criminal has so far escaped it, it 
is because society has protected him as far 
as it lay in its power, against it. And it has 
done so, mostly because penal law, with its 
historic basis and its lack of rational criteria, 
has judged legions of human errors as 
crimes. But when wiser laws will distin- 
guish the really vicious from the occasional 
wicked or the mistaken, and bend its ener- 
gies to reform the latter instead of punishing 
them, it will then be found that the really 
criminal, though beyond redemption, are 
numerically few. The duty of the social de- 


fense will then be very plain. 
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A PARADOX. 
By L. G. Situ. 


ERILY this is a wonderful age, and in 
no way are its marvels of achievement 
more vividly illustrated than in the lessness- 
ness of our inventions. We have wire-less 
telegraphy, the horse-less carriage, smoke- 
less powder, efc., but in one thing the less- 
ness of the ancient Romans distanced us, and 
that was in their fee-less lawyers. 

A feeless lawyer, paradox of paradoxes; 
but such there were, and to be feed in those 
early days meant a forfeiture of four times 
the sum of the fee received. 

It seems the ancient Romans held the posi- 
tion of advocate, or pleader, in especial 
Senators and consuls deemed it an 
honor to lend their voice to 


esteem. 
redress the 
wrongs of the people, but woe to that grasp- 
ing wight who loaned his vocal powers for 
hire. Such a thing was not thought of in 
the days of simple living, but as luxury and 
corruption crept in, eloquence was at times 
for sale to the highest bidder. 
stop to this, then called, disgraceful practice, 


To put a 


the tribune Cincius procured the passage of 
a law, called from him Lex Cincia, whereby 
advocates were forbidden to take any money 
or presents from their clients. 

On the discovery that one senator, Sullius, 
had accepted fifteen thousand dollars, or its 
Roman equivaient, for his services to an illus- 
trious knight and had afterward betrayed his 
client, the caused a 


Emperor . Augustus 


severe revival of the law, and added the fine 





| 


mentioned above of four times the amount 
of the fee. 

The illustrious Thrasae taught that advo- 
cates should undertake only those cases of 
friends, or for people in dire distress, and 
then only such cases as might tend to set a 
good example, and purify morais. Later this 
same senator, Thrasae, was ordered to his 
death by Nero would not 
acknowledge the sweetness of the annual 


because he 


holiday which Nero desired the senate to 
decree to celebrate the graceful act of mur- 
dering his mother, which had been one of 
Nero’s little pieces of by-play. 

Atrocious as the Fiddling Emperor was 
and as audaciously as he suborned the senate 
to suit his own evil ends, vet even he, in his 
first speech to that august body, declared his 
intention of enforcing the ancient laws 
whereby advocates were forbidden to receive 
fees. 

Later Emperor Alexander Severus gave 
stipends to advocates in the Roman prov- 
inces provided he was assured they pleaded 
without fees from their clients. Still '.ter it 
was found that the restriction against fees 
was impracticable, but Constantine pro- 
nounced “those advocates who obliged their 
client to make over to them by deeds the 
best part of their property in land, cattle and 
slaves, or who prostituted their talents in 
this odious traffic, unworthy to be admitted 
into the company of honest men,” and all 
such he promptly excluded from the bar. 











A STORY OF A 
By HALE 


N all New England there cannot be found 
a county seat that retains quite so much 
of the old-time flavor as does the shire 
of Orange County, Vermont. Since 1796, 
the town of Chelsea has been distinguished 
as the county seat; and although no railroad 
train has ever ventured nearer than thirtcen 
miles and the village is shut in by high hills, 
it seems likely to remain the seat of justice 
so long as the present county lines of V«r- 
mont are maintained. Ordinarily the most 
placid of rural communities, when Chelsea 
semi-annually entertains the Orange County 
Court, it attains to something of the swirl 
and excitement of a metropolis. Whil: the 
court is in actual session, every day pursuits 
are at a standstill, and the village inhabit- 
ants, male and female, flock to the Court 
House, to augment the goodly delegations 
already in attendance from other towns in 
the county. 

Some seventy years ago, this worthy town 
had a narrow escape from the disgrace of a 
public execution, and while the story is 
familiar in these parts it may be of interest 
to outsiders. ; 

An aged fiend named Rebecca Peake 
living in Randolph, was convicted of murde1 
in the first degree, at the December term, 
1835, of Orange County Court. We learn 
from the indictment that on August 12 of that 
year she commenced mixing white arsenic in 
a “certain hash,” also in a “certain drink,” 
to be eaten and drunk by one Ephraim 
Peake, and continued so to do for four days; 
and that in consequence of this course of 
domestic science, said Ephraim ate, drank, 
languished and died, the latter stage being 
reached August 20. 

It is now currently believed that the vic- | 
tim was the husband of the respondent, but | 
from certain parts of the correspondence | 


The Green Bag. 


RURAL SHIRE. 


K DarLING. 


hereafter set forth it will be seen that this idea 
is wrong. 

The then State’s Attorney was William 
Hebard, afterward a judge of the Supreme 
Court, and it is among his papers that the 
earlier letters herein referred to have been 
found. 

The then presiding judge of the County 
Court was the Hon. Jacob Collamer, who 
later became widely known as Postmaster- 
General and United States Senator. Nine 
days after Peake’s death, Judge Collamer 
wrote the State’s Attorney: 

“In relation to the case of Mrs. Peake, I 
answer: You will summon the witnesses and 
have the case fully prepared for the next 
stated term of the County Court. It is not 
the practice to appoint a special session or 
to call in another judge until a bill has actu- 
ally been found; but it is right that the attor- 
ney should keep the judge advised of the 
state of circumstances that there might ar- 
rangements be made that a judge should be 
in readiness if called on. As there is no press 
of business in your court, it is probable, if a 
bill were found, the trial could proceed the 
same term; but on that subject I have 
nothing at present to say, as | know not 
who will then be judges.” 

The respondent was duiy indicted, and was 
tried from the twenty-third to the twenty- 
sixth days of December, 1835. The trial 
was presided over by the Hon. Charles K. 
Williams, Chief Judge of the Supreme Court, 
and with him sat Judge Collamer and the 
two assistant judges of the County Court. 
The respondent was defended by the Hon. 
William Upham of Montpelier, subsequently 
United States Senator and one of the most 
powérful. advocates of his day. 
~ As the court room was not large enough 
to hold all who desired to attend the trial, 
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the court was considerate enough to hold its 
sessions in the Congregational Church, a 
good-sized edifice, with a gallery on three 
sides. Boards were laid across the backs of 
the front pews to make a platform for the 
judges, jurors and attorneys, and the rest cf 
the house was given over to the spectators. 
The respondent was found guilty of murder 
in the first degree, and was sentenced to be 
hung Friday, February 26, 1836, between 10 
a. m. and 3 p. m. 





think the Legislature would commute her 
punishment to imprisonment for a term of 
years or for life. Perhaps it is of no great 
consequence which. She is now far ad- 
vanced in life, and in all human probability, 
if her punishment is commuted, in a few 
years she will go down to her grave. 

If the Governor and council meet here, I 
intend, if I am able, to appear before them in 
behalf of the petitioner, and I hope you will 
also appear in support of the petition. I 











COURT HOUSE. 





THE TOWN OF CHELSEA, VERMONT. 


The efforts of the respondent’s counsel in 
her behalf did not end with the verdict. On 
Jan. 21, 1836, Mr. Upham wrote Mr. Hebard 
as follows: 

“Will you let me know whether or not any 
petition has been got up to the Governor 
requesting him to call the council together 
for the purpose of granting to the wretch, 
Mrs. Peake, a reprieve until the next session 
of the Legislature. You have discharged 
vour duty as counsel for the State, and I 
hope you will now interest yourself in behalf 
of the prisoner so far as to save her life. I 


cannot endure the idea of a public execu- 
tion. It is barbarous in the extreme. It is 
offensive in the sight of God. ‘From heaven 
did the Lord behold the earth; to hear the 
groaning of the prisoner, to loosen those 
that are appointed to death.’ I should con- 
sider a whole life well spent that resulted in 
rescuing one human being from the gallows. 
If the prisoner is guilty, let the walls of a 
prison secure her from any further communi- 
cation with society. Give her time in the 
solitucdle of her cell to repent of her sins and 
prepare for the retributions of eternity. J 
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wish you would inquire of Mr. Peake whether 
he intends to pay my fees without complaining. 
“Yours respectfully, 
Wn. UPHAM.’’ 

“P. S—I hope Mr. Peake will sign the 
petition to the Governor. I would not wish 
him again to receive the prisoner to his 
bosom if he believes she attempted to poison 
him. For I believe with the poet that 


‘True reconcilement can never grow 
Where wounds of deadly hate have pierced 
so deep.’ 


“She is, after all, his wife, and the mother 
of his children, and for their sake he should 
try to save her from the scaffold. W. U.” 


Barring the “commerce clause” of this let- 
ter, it is indeed an eloquent appeal, and must 
have had the effect desired upon the State’s 
Attorney; for on February 9, the Governor 
of Vermont wrote Mr. Hebard as follows: 


“I have come to the conclusion, however 
painful to myself, that public justice does not 
require aud would not warrant the con- 
vening ot the council in relation to the case 
of Mrs. Peake. I think I can duly appreci- 
ate the motives which may have operated on 
the minds of the petitioners, but still I can- 
not believe that the provisions in the Consti- 
tution authorizing the convening of the coun- 
cil and empowering the executive to grant 
reprieves in certain cases should be exercised 
except in cases marked by some mitigating 
or palliating circumstances, and certainly 
none such have been presented or urged for 
consideration in the case of Mrs. Peake. 
This case, compared with the convictions for 
capital offences heretofore had in this State, 
stands perhaps without a parallel for moral 
guilt. As an additional reason if any such 
were necessary—the late hour at which the 
application was received and that it was at 
that time the opinion of some that unless a 
special messenger was employed there was 


The Green Bag. 


not sufficient time to give notice to all the 
members of the council to convene season- 
ably for the objects of the petition. Re- 
spectfully yours, S. H. Jenison.” 
The Hon. Matthew Hale, late of Albany, 
N. Y. (a native of Chelsea), in a letter written 
to me in 1896, thus tells the rest of the s ory: 
“Great preparations were made for the 
execution of this wretched woman. A gal- 
lows was prepared, which was to be erected 
on the South Common in front of the Court 
House, in sight of everybody who chose to 
be a spectator. The sheriff of the county, 
who seemed to be a man of a good many 
words, talked freely as to what he should 
do on the occasion. He was to ride round 
with a drawn sword, and if he saw more than 
two or three people engaged in conversation 
together, he would ride up and command 
them to disperse, and preparation was made 
for what was generally anticipated as a great 
day for Chelsea. Many of the people, how- 
ever, did not feel that the occasion was to be 
a hilarious one. 
older brother, William, was very much dis- 
gusted and had arranged to go out of town, 
so as not to be present at the hanging. It 
turned out that the 26th day cf February, 
1836, was one of the worst days of the year. 
A terrific snowstorm had set in a day or two 
before, and the roads about the county were 
drifted so as to be almost impassible. Not- 
withstanding this, the little town was filled 
with eager spectators, or persons who de- 
sired to be spectators of the execution, bu: 
in spite of their great efforts they were dis- 
appointed. .The old woman had in some way 
obtained poison in the jail and _ had 
poisoned herself the day before, so that the 
gallows they had prepared was never erect- 
ed; and those who came to witness the put- 
ting to death of a feeble, wicked old woman 
were disappointed. Rage took possession 
of their souls. Good old Dr. Winslow, whom 
some people charged with connivance, bv 
means of which the poison was obtained 


I remember that my next 
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and the gallows defrauded, was threatened 
with the vengeance of the disappointed 
crowd; but this ended in talk, and the com- 
munity was not disgraced by any attempt at 
mob violence. Most of the people of the vil- 
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lage, I believe, were gratified that the con- 
templated barbarous exhibition did not take 
place. All these things made an impression 
upon my boyish mind, which will remain 
while I live.” 


THE TRIAL OF LOUIS GAUFFRIDIS. 


By JosepH M. SULLIVAN. 


iy the early days of the Christian church 
witchcraft was frequently confounded 
with heresy, but whether purposely or not, I 
am unable to say. Pope John XXII. was the 
first pope to formally condemn the crime 
of witchcraft, but the famous bill of Inni- 
cence VIII. was not proclaimed until the 
year 1484. This bill marked the most mem- 
orable epoch in the annals of witchcraft, and 
by its terms the prosecution of witchcraft 
was formally sanctioned, enforced, and de- 
veloped by the highest authority in the 
church. The crime cf witchcraft was then 
raging in Germany, and the proclamation of 
Innocence VIII. empowered the inquisitors 
to seek out and burn the malefactors “pro 
strigiatus heresi.” 

The case of Louis Gauffridis gives the 
reader an adequate idea of the methods re- 
sorted to in the early vears of the seven- 
teenth century to obtain convictions in 
witchcraft trials. Louis Gauffridis, who had 
debauched several young women, was for- 
mally accused of exercising witchcraft upon 
one Madeleine, a novice in the Convent of 
Aix. The facts of the cases are briefly as 
follows: Madeleine, one of the novices, soon 
after entering upon her novitiate, was se‘zed 
with the ecstatic trances, which were speedily 


communicated to her companions. These 
fits, in the judgment of the jurists, were 
nothing but the effect of witchcraft. Exor- 
cists elicited from the girls that Louis Gauf- 
fridis, a powerful magician having authority 
over demons throughout Europe, had be- 
witched them. The questions and answers 
were taken down, by order of the judges, by 
reporters, who, while the jurists were exor- 
cising, committed the results to writing, pub- 
lished afterwards by one of them, Michaelis, 
in 1613. Among the interesting facts ac- 
quired through these spirit media, the in- 
quisitors learned that Antichrist was already 
come; that printing, and the inventor of it, 
were alike accused, and similar information. 
Madeleine, tortured and imprisoned in the 
most loathsome dungeon, was reduced to 
such a condition of extreme horror and 
dread, that from this time she was the mere 
instrument of her atrocious judges. Having 
been intimate with the wizard, she could in- 
form them of the position of the “secret 
marks” on his person; these were ascer- 
tained in the usual way by pricking with 
needles. Gauffridis, by various tortures, was 
induced to make the required confession, 
and was burned alive at Aix, April 30, 1611. 
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THE RAILWAY LEASE. 


By WaLLacE McCamanrt. 


N Western Pennsylvania there were two 
railway lines, which extended parallel 

“ach other in the Alleghany Valley 
They were 


with 
for one hundred and fifty miles. 
the Pittsburg and Northeastern and the Buf- 
falo and Alleghany. ‘They reached the same 
cities and competed for the same freight and 
passenger traffic. The officials of both roads 
felt the keenness of the competition and were 
persuaded that their profits would be larger 
if they were able to operate under one man- 
agement. The Pittsburg Northeastern was 
the stronger of the two corporations, and its 
officials devoted themselves to the work of 
securing control of the rival line. 

One day, while Hamilton Anderson was in 
Philadelphia, he noticed by the paper that a 
charter had been granted at Harrisburg to a 
corporation under the name of the Alleghany 
and Northern Railway Company. Among its 
corporate powers named in the charter was 
that of building, buying, leasing, acquiring, 
maintaining and operating a line of railway 
and telegraph between Pittsburg and other 
points named in the Alleghany Valley. The 
charter was issued on the application of a 
lawyer whom Anderson knew to be a warm 
personal friend of the general attorney of the 
Pittsburg Northeastern. 
known of the competition between these two 
roads running northeasterly out of Pittsburg 


Anderson had long 


and he suspected that the granting of this 
charter looked in the direction of a control 
of one of these roads by the other. He im- 
mediately wired his broker in New York to 
buy him a few shares of the stock of the Pitts- 
burg Northeastern additional 
shares of that of the Buffalo and Alleghany. 
He then went to Pittsburg to investigate. A 


and a few 


man of high financial standing and great 
wealth has ways of finding out things which 
are unavoidable to the average man. Ander- 
son, at any rate, succeeded in fathoming the 
plan by which the Pittsburg Northwestern 
proposed to control the rival road. 

The stock of the Alleghany and Northern 
Railway Company was held in trust for the 
Pittsburg Northeastern. The Alleghany and 
Northern Railway Company was to lease the. 
Buffalo and Alleghany for a term of ninety- 
nine years at a rental sufficient to pay the in- 
terest on the bonds of the latter road and six 
per cent. in dividends on its stock. The Alle- 
ghany and Northern, being as yet a mere 
paper corporation, it had been found neces- 
sary for the Pittsburg Northeastern to guar- 
antee the performance of its contract and the 
payment of the rentals called for by the lease. 
They had secured the consent of many of 
those who were interested in the Buffalo and 
Alleghany and were at work convincing the 
remaining stockholders that the lease was 
advantageous to them. They did not worry 
with small stockholders like Anderson, but 
when they had reached all the large interests 
represented in the Buffalo and Alleghany, 
they called their stockhoders’ meeting and 
voted autority to the directors to execute the 
lease. Anderson and_ voted, 
“NO.” 

A few days later a suit in equity was 
started in the Alleghany Common Pleas and 
a preliminary injunction was issued restrain- 


ing 


was present 


the Buffalo and Alleghany from execut- 
ing the lease and the Pittsburg Northeastern 
from guaranteeing its performance by the 
lessee. Hamilton Anderson was plaintiff in 


the suit; he alleged that he was a stockholder 
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The defendant cor- 
porations promptly appeared and moved to 
quash the injunction. In due time the motion 
came on for hearing. The smallness of An- 
derson’s stock-holding was emphasized by 
the defendant's attorney, and Anderson’s 
motives in starting the suit were impugned. 
Counsel cited Lauman v. Lebanon Valley 
Railroad Company, 30 Pa. St. 42, wherein it 
was held that two railroad companies might 
consolidate lawfully, provided the dissenting 


in both corporations. 


minority stockholders were given fair value 
for their stock in cash. He produceda written 
offer signed by one of the officers of the 
Pittsburg Northeastern to buy Anderson’s 
stock in both companies at whatever the 
court might deem its value, and he also pro- 
duced a bond in the sum of fifty thousand 
dollars, executed by a surety company of ap- 
proved solvency, guaranteeing that the funds 
would be forthcoming on demand to effect 
this purchase. 

Anderson’s counsel in reply did not notice 
the aspersions on his client’s character and 
motives further than to say that the question 
before the court was one of law. Anderson 
might be a good man or a bad man; the 
record did not disclose which; that was not 
the question. Anderson, whatever his char- 
acter, had certain rights as a stockholder in 
these two corporations. The question was 
whether he was entitled to enjoin the execu- 
‘tion of this lease and the guaranty of the 
lessee’s agreement to pay rentals. He con- 
tended that as a stockholder in the Buffalo and 
Alleghany Anderson had standing to enjoin 
the lease and as a stockholder in the Pitts- 
burg Northeastern he had standing to enjoin 
the guaranty. He cited Morawetz on Pri- 
vate Corporations, Section 423, to the effect 
that the directors and even the majority of 
the stockholders have no right to give away 
the corporation’s money. He contended that 
no corporation, except one formed for the 
express purpose of engaging in the guaranty 
business, had a right to guarantee the debt 
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of another corporation; at least it could only 
guarantee such debt for a legal and valuable 
consideration moving to the corporation giv- 
ing the guaranty. In support of these con- 
tentions he cited Davis v. Old Colony Rail- 
road Company, 131 Mass. 258; Reese’s Ultra 
Vires, 136; Cook on Corporations, 775, and 
Morawetz on Private Corporations, 423. 

What consideration moved to the Pitts- 
burg Northeastern to support its guaranty of 
the payment of these rentals by the Alle- 
ghany and Northern? There were but two 
answers which could be given to this ques- 
tion: Either there was no consideration; or 
the consideration was the destruction of com- 
petition, which he expected to be able to 
show, was an illegal consideration and the 
guaranty should therefore be enjoined. 

This led him to discuss Anderson’s stand- 
ing as a stockholder of the Buffalo and Alle- 
ghany. He showed that as such stockholder 
Anderson had standing to enjoin an unlawful 
consolidation or a lease whereby unlawful 
consolidation was to be accomplished. On 
that point he cited Taylor on Private Cor- 
porations, 536; Cook on Corporations, 494: 
Mowrey wv. Indianapolis Company, 4 Bissel 
78, and Mills v. Central Railroad, 41 N. J. 
Eq. I. 

This brought him to the question of 
whether this consolidation was lawful. He 
easily showed that unless the deal were en- 
joined, the Pittsburg Northeastern would 
control the road of its competitor. the Buf- 
falo and Alleghany. The latter railroad com- 
pany would cease to perform the public ser- 
vices which were the consideration for the 
grant of its franchises and would cease in fact 
to transact any business whatever. This, he 
showed, was contrary to public policy; a rail- 
road company could not be permitted to 
abandon its public functions or to cease the 
operation of its road without express statu- 
tory authority for such purpose. On this 
point he cited Thomas v. Railroad Company, 
tor U. S. 71; Oregon Railway Company vw. 
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Oregonian Railway Company, 130 U. S. 1, 
and Central Transportation Company v. Pull- 
man Company, 139 U. S. 24. 

There was a further objection to this lease 
based on the fact that the road was leased to 
a corporation controlled by its competitor, 
contrary to section 4 of article 17 of the 
Pennsylvania Constitution, as follows: 

“No railroad, canal, or other corporation, 
or the lessees, purchasers or managers of any 
railroad or canal corporation, shall consoli- 
date the stock, property or franchises of such 
corporation with, or lease or purchase the 
works or franch’zes of, or in any way control, 
any other railroad or canal corporation own- 
ing or having under its control a parallel or 
competing line.” 

This section of the Constitution had been 
interpreted in the case of Commonwealth v. 
Beech Creek Company, 1 County Court Re- 
ports 223, where a consolidation essentially 
like that attempted in this case had been held 
unlawful. Anderson further showed by a 
newspaper clipping that this case had been 
affirmed by the Supreme Court, although the 
case had never been reported in the official 
reports. 
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He distinguished the case of Lauman v. 
Lebanon Valley Railroad Company relied on 
by the defendants on the ground that it had 
been decided in 1858, before the Constitu- 
tional provision cited above had been adopted 
and also on the ground that the roads con- 
solidating at that time were not parallel and 
competing lines. 

Anderson’s stock, his counsel added, was 
not for sale. It was private property, and on 
familiar Constitutional principles it could not 
be condemned except for a public use. This 
principle he was able to establish beyond per- 
adventure by late authorities notwithstanding 
some ill-considered words to the contrary 
found in Lauman v. Lebanon Valley Rail- 
road Company. 

The court took the matter under advise- 
ment, but intimated a strong impression that 
plaintiff's contention was sound in law. 

Anderson was immediately waited on by 
counsel for the Pittsburg Northeastern and a 
confidential interview took place. Next day 
Anderson sold his stock in the two com- 
panies for seventy-five thousand dollars, dis- 
missed his injunction suit and returned to St. 
Louis. 
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THE CIRCUIT RIDER. 


REMINISCENCES OF JUDGE FRED J. RUSSELL OF MICHIGAN. 


An Interview by Douglas Malloch. 


HE first circuit rider with whom I had 
to deal was my father, who was Cir- 
cuit Judge of the counties of Lonia and Mont- 
calm, and opened the first court of record in 
Montcalm county. He proceeded from court 
to court upon foot. I remember that upon 
one occasion a delegation of distinguished 
attorneys stopped at my father’s residence 
during the sitting of court. Just before their 
visit my father had purchased a barrel of 
whiskey, which had been placed in the cellar. 
As my father and his guests took their morn- 
ing drink, I heard. them discussing the value 
of whiskey and my father stated that this cos 
him eighteen cents a gallon. They agreed 
among themselves that it would be as unfor- 
tunate for a man to try to live without a 
barrel of whiskey in the cellar as to try to 
live without the use of a cow. It was a cus- 
tom of the country then before each meal to 
take a drink of liquor, but my father never 
drank to excess. 

When I began the practice of law, West- 
ern Michigan was an almost unbroken wil- 
derness. There were no roads and the only 
means by which the different county seats 
could be reached was by travelling upon the 
beach of Lake Michigan. Flavius J. Little- 
john of Allegan, was judge of the Ninth Judi- 
cial Circuit, and perhaps had more circuit 
riding experiences than any man who has 
ever occupied the circuit bench in Michigan. 

It was the custom of Judge Littlejohn in 
those days to visit the different counties on 
horseback. He was very proud of his equip- 
ment—a pair of saddlebags across his horse, 
like those of the old-time doctor. These 
were used to carry his clothing, books, etc. 
It was quite a common custom for the judge, 
and the attorneys who accompanied him 





from court to court, to have an extra horse 
to carry what baggage was required on each 
trip. -rovisions for at least one day were 
taken. Where the various rivers and creeks 
emptied into Lake Michigaa, there was often 
great difficulty, and in many instances risk 
of life, in making the ford. Sometimes it 
was necessary to wait a day or two for an 
opportunity to cross because of the heavy 
seas on Lake Michigan. 

Courts in those days were not able to 
transact their business as rapidly as at the 
present time, because of the fact that the 
attorneys had no opportunity to see their 
clients; the cases were not in readiness for 
hearing and they had to be largely prepared 
after the judge and his cohort of attorneys 
had arrived at the county seat. Usually their 
time was unlimited. One of the important 
qualifications of a circuit judge, or the old- 
time practitioner, was that he should be a 
good story teller; and nothing pleased one 
better than to entertain the natives night 
after night where court might be in session. 

Sometimes the people of an entire county 
attended upon the trial of a law suit and at 
such times the question of providing pro- 
visions for the court and the attorneys was 
an important problem. Those were the days 
when wild pigeons were so plentiful in Mich- 
igan, and as a rule court and attorneys were 
provided with twenty-one meals of pigeon 
a week. On one occasion a party of judges 
and attorneys, going from one court to an- 
other, paused to enjoy a pigeon hunt. They 
climbed the sand hills on the bank of Lake 
Michigan and began killing pigeons with 
clubs as they flew from the tops of the hills. 
“Judge Littlejohn told me afterward that they 
killed hundreds of them in this way. 
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On one trip of Judge Littlejohn, he and his 
brother attorneys arrived at Pentwater River 
but were unable to cross, owing to a severe 
wind storm which was in progress. They de- 
termined to go east into what is now the 
town of Elbridge, Oceana county, where an 
Indian payment was in progress. At that 
time it was customary for the Indians upon 
the reservation to congregate annually at 
some spot to receive the bounties that were 
At 


these times there would be several thousand 


paid to them by the general government. 


congregated for a week or more prior to the 
time of the actual payment. It was the cus- 
tom as well for traders from Grand Rapids 
and other places to attend and not an un- 
common thing for some of them to have 
liquor in bottles as one of the commodities 
for sale. 

On this occasion it was suspected that an 
Indian had stolen a quart of whiskey and 
left the encampment. 
to John Bean, Jr., a justice of the peace, bv 
one of these traders, asking for a warrant 
for this Indian. Justice Bean issued what 
was probably the shortest and most emphatic 
criminal warrant ever issued in Michigan. 
He took an envelope from his pocket and 
wrote across it with a pencil, “Bring the 
damned cuss back,” signed it “John Bean, 
Jr., Justice of the Peace,” and delivered it to 
the constable for execution. 

At another time, while attempting to fol- 
low an Indian trail from Manistee to Neway- 
go, Judge Littlejohn and his party were de- 
layed. 


Complaint was made 


It became dark before they reached 
their camping ground, and in consequence 
they lost their trail and for two days wan- 
dered in the woods. 

Divorce cases have been common since my 
knowledge of the practice, but there are not 
many counties where justices of the peace 
In ‘60's in 

had a case 


have jurisdiction. 
Oceana 


the early 


county we divorce 
brought in justice court in the township of 
Claybanks. It was actually tried and a de- 


cree of divorce rendered on the ground of 


The Green Bag. 


cruelty. The justice not only granted the 
divorce, but at the same time banished the 
defendant from the county from that time 
forward. The decree was put into execution. 

Judge John M. Rice at one time was prose- 
cuting attorney of Oceana county and a war- 
rant had been issued by Justice Tate of El- 
bridge, wherein Charles Wabasis was ac- 
The 
assist in the defense. The justice was one of 
technical 


cused of crime. Indian chose me to 


those old-time magistrates who 
must have everything done according to 
common law. When it was time for the suit 
to proceed, Judge Rice instructed the justice 
to call the case. The justice adjusted his 
glasses, stood up, and throwing back his 
shoulders, said in a loud voice: 

“The people of the State of Michigan are 
here by me in person.” 

Judge Rice said: 

“That is not the way to call the case. Just 
say, ‘The people of the State of Michigan!’ 
and then stop.” 

The justice made another unsuccessful 
effort, by calling: 

“The people of the State of Michigan, and 
then stop.” 

After three or four other unsuccessful at- 
tempts, he finally succeeded in calling the 
defendant and justice was properly meted out. 

It not infrequently occurs in justice court, 
and especially was that true in the early days, 
that the justice sometimes seems unreason- 
ably smart. There was a case of that kind 
at one time in my county. It was a question 
whether there was anything that this justice 
He thought there 
was not, but I felt that there might be certain 
things concerning which he did not have full 


did not fully understand. 


knowledge. 
I drew a bill of complaint, charging that a 
party in the township of Ferry was conniving 
and confederating with another party to com- 
mit adultery; and I asked for an injunction 
to issue from this justice court, under its 
great seal, to restrain the defendant in the 
premises. I presented the bill and obtained 


I concluded to test his ability. 
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the coveted writ, but it failed of the desired 
effect. 

Soon after Manistee and Grand Traverse 
counties were severed from the old Ninth 
Michigan Circuit, Judge Ramsell was elected 
judge of the new circuit by the residents of 
Traverse Complaint 


Grand was 


made to Governor John J. bagiey that there 


county. 


was a large amount of pressittg business that 
required immediate attention awaiting a ses- 
At that time 
the island was occupied by Strang and some 


sion of court on Beaver Island. 


of his Mormon followers, part of their colony 
extending into Charlevoix on the mainland, 
and several bands of fishermen, as well as 
woodsmen, who looked after the furnishing 
and loading of wood upon the occasional 


boats that came that way. The judge was 


‘requested by the governor to go to the island 


and hold a session of court and relieve the 
The 
judge responded to the governor that he did 
not feel like going to the island to hold court, 
for the reason that in his opinion there was 


business that seemed to be so pressing. 


no business requiring a term of court there, 


and also because there were no means of 
travel to the island unless he hired a boat in 
which to make the trip, and any boat that he 
felt safe for that purpose would charge $100 
to take the judge over and remain until he 
could transact the business of the term. He 
was receiving only $1500 a vear, and said he 
could ill afford such an outlay and therefore 
desired to be excused. : 

For a time this explanation seemed to allay 
the anxiety of the executive office. In the 
meantime the judge attended his other coun- 
ties on horseback and visited a day or two 
at each, telling stories and renewing the 
acquaintance of his neighbors thirty or forty 
miles off the trail as he made his pilgrimage. 
One day the judge received a peremptory 
order from Governor Bagley to call a term 
of court on Beaver Island and go there and 
hold the term. The governor said that he 
had received repeated appeals for a term of 
court and that there was much urgent busi- 


| 


ness there that must not be delayed; and or- 
dered him to attend to the matter at once. 

The judge made the necessary arrange- 
ments, fixing a term of court on the island, 
and then looked about to find some scheme 
to relieve himself of the entire burden of pay- 
ing $100 to be taken over to the island and 
back. He went to Seth C. Moffit and other 
attorneys in the vicinity, and informed them 
of the great amount of business that was to 
be done at the court to be held on the island, 
and induced them to purchase tickets of him 
to go there to attend court. The attorneys 
were eager for business and when the judge’s 
boat steamed out of Traverse Bay for Beaver 
Island it was freighted with about all the 
legal learning and ability in that part of the 
State. 

When the boat arrived at the little bay at 
the island and came to anchor, for there were 
no docks, the shore was lined with those who 
had assembled with the view of attending a 
real, live ccurt. The boats were lowered and 
the party went ashore, led by the judge. As 
they reached the bank, they were met by Pat- 
rick O’Flannigan, sheriff, and Mike O'Neil, 
county clerk. After the usual greetings, Pat- 
rick said: 

“Judge, you have come to hold court?” 

The judge answered: 

“Yes. Where is the clerk’s office, whcre 
court is to be held?” 

“It is up to me place of business. Step 
right up there, Judge. I’ve attended to the 
liquors, and think everything is in readiness.” 

“What is there here for the court to do?” 

“Your honor, I do not exactly know, but 
from what I hear there is a very large 
amount of business.” 

This was before the days when the clerk 
was required to prepare a calendar for the 
court. 
clerk’s office, they found a log building, twen 


When the party arrived at the county 


ty-five or thirty feet long and about sixteen 
feet in width. On the right as they entered 


were the bar and saloon fixtures: on the left 
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were the box stove and chairs to accommo- 
date Mike’s patrons. Near the back end, 
facing the front, was a desk made of kegs of 
beer, intended for the judge—with one keg 
of suitable size for the judge to sit on. This 
desk was touched up here and there with 
evergreen cedar twigs suitable for the gala 
occasion. 

As the judge entered, Mike said: 

“Your Honor, this is the county clerk’s 
office and so is me place of business. If you 
will step back here, I will show you the 
judge’s desk. You see | have everything 
ready. We do not feel like saving expense 
for we want everything nice and proper.” 

Judge Ramsell quickly determined that he 
The 


village school teacher was finally induced to 


could not hold court in such a place. 


dismiss school and there court was held. 

At the appointed time the judge and his 
associates repaired to the little log school- 
Soon the seats, and the aisles as well, 
were filled to their utmost capacity. Court 
was duly opened for business. The attorneys 
were anxiously waiting for their prospective 
clients to step forward and make selection of 
the favored ones. 


house. 


The judge said: 
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“Mr. Clerk, what business is there to come 
before the court?” 

“Your Honor, I do not know just what 
business there is, but I hear there is consid- 
erable.” 

After another pause, the judge asked: 

“Ts there any business to come before the 
court?” 

After a considerable time, Mike Murphy 
solemnly arose from one of the seats in the 
body of the house, and politely putting his 
hat under his left arm, said: 

“Mr. Judge, I want to know whether we 
cannot vote just as well by going before the 
county clerk, Mike O’Neil, and paying him 
seventy-five cents and declaring our inten- 
tions, as we can by coming before you and 
paying two dollars.” 

The judge replied: 

“Yes, after declaring your intentions for 
the proper time, you have the same right to 
vote.” 

Mike Murphy said: 

“Bedad, I thought so,” and, putting on 
his hat, went out of doors followed by every 
other spectator except the judge’s party. 

This important business of the term being 
over, the court thereupon adjourned. 


A BUNGLED AFFAIR- 


By H. GERALD CHAPIN. 


_ great Condé, in the course of one 
of his periodical fits of rebellion 
against the Grand Monarque, had the mis- 
fortune to be placed under the leadership of a 
slow and altogether incompetent Spanish 
general of high degree. Once, when the word 
was given to advance, “Now,” he said to the 
Duke of York, “vou shall see how a battle 
ought not to be fought.” Similarly, on the 
present occasion, we shall see how a murder 


ought not to be perpetrated. 


There is no disposition to treat the Web- 
ster case at any very great length, for, from 
the standpoint of the connoisseur in crime, it 
was a distinct failure. To strike a man down 
in the heat of passion and then proceed to 
dissect his body and remove it piecemeal in 
the clumsy manner attempted by the slayer 
of Dr. Parkman, is certainly revolting to 
every true student in the art. A proper dis- 
play of science might possibly have been 
manifested in eliminating all traces of the 
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crime, and had the homicide accomplished 
this feat in anything like a proper manner, we 
might be inclined to forgive his pristine clum- 
siness, setting it down to inexperience. But 
in a knowledge of the very rudiments of the 
chaste and elegant art of murder, nay, in 
Professor Webster 
It is, 
of course, easy for the critic, seated in his 
library, at peace with the entire community, 
with a mind entirely free from any apprehen- 
sion of a visit of the law’s minions, to demon- 


very 
proved himself lamentably deficient. 


conimon_ sense, 


strate how infinitely better he would have 
done had he been in the murderer's shoes. 
Just so can the military tactician, member of 
a board of strategy, conclusively establish an 
infinity of errors committed by the general in 
the field. It need scarcely be recalled to mind, 
however, that the murder is usually perpe- 
trated and the battle fought under such stress 
of circumstances as take away a power of re- 
flection and an ability to reason from all 
minds not of the very highest order. 

Even this cannot, however, be 
pleaded in extenuation, for, as we shall see, an 
ample space of time was afforded in which 
all traces of the crime could have been re- 
moved. The murderer was lost through 
sheer carelessness and clumsiness. 

In the year 1849, John W. Webster held 
the position of professor of chemistry and 
mineralogy at Harvard College. He was a 
man of high attainments, author of a work 
on the particular subjects taught by him, 
and member of many scientific societies, both 
in this country and in Europe. He had al- 
ways borne an excellent reputation. Of 
and agreeable bearing, (though 
a child been somewhat indulged, 
consequence become rather irri- 


excuse 


courteous 
having as 
he had in 
table in disposition), his popularity with his 
fellow townsmen and with the students was 


considerable. 
Dr. George Parkman was an uncle of 
Francis Parkman, the historian. He had 


given the plot of ground upon which the 
Medical School of Harvard College was 


I 
| 
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erected, and in recognition of the gift, the 
professorship of anatomy and physiology re- 
ceived his name. He was exceedingly pre- 
cise in manner, methodical to a degree, and 
while capable of great generosity, was just 
himself and demanded strict. justice from 
others. 

Some seven years previous, Webster, 
whose meager salary of $1200 per year, plus 
a small sum, his share of the students’ fees, 
scarcely sufficed to support his family of a 
wife and several daughters, had borrowed 
$400 from Dr. Parkman, giving a fifteen 
months interest-bearing note secured by 
mortgage upon the former’s household furni- 
ture and collection of minerals. In 1847, Dr. 
Parkman and several other friends made a 
further loan to him of $1600, secured by sim- 
ilar collateral. Some months later, Webster 
being again in financial straits endeavored 
to obtain a further sum from Robert G. 
Shaw, a brother-in-law of Dr. Parkman, 
offering te sell him the mortgaged minerals. 
Mr. Shaw, ignorant of the lien covering the 
property offered him, agreed and paid. Pro- 
fessor Webster $1200, taking a bill of sale, 
leaving the minerals, however, in the latter's 
possession. 

Shortly afterwards, Shaw causually men- 
tioned the transaction to his brother-in-law, 
whereupon Dr. Parkman became fiercely in- 
dignant, and from that time on was the im- 
placable enemy of Webster. On a number 
of occasions he called upon Professor Web- 
ster, demanding payment in a very violent 
manner, and when payment was refused, de- 
nounced him as a swindler and a rogue. On 
the last occasion, November 20th, a very 


angry interview ensued. We have now 
arrived at the time when the tragedy was to 
begin. 


On Friday morning, three days later, be- 
tween eight and nine o’clock, Professor Web- 
ster called at Dr. Parkman’s house, and not 
finding him in, left word that he would be 
pleased to see his creditor in the lecture 
room of the Medical College at the close of 
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that day’s lecture. Several persons between 
half-past one and two o’clock saw Dr. Park- 
man walking toward the Medical College. 
He was never seen alive after. As a matter 
of fact ine did call upon Professor Webster 
and again demanded payment of the various 
* outstanding claims. The latter endeavored 
to put him off with promises. Dr. Parkman 
refused to be pacified and growing more and 
more violent, finally ended by calling Pro- 
fessor Webster a swindler and a liar, saying 
that he had him appointed professor of 
chemistry and that he would now have him 
dismissed. Finally Webster, losing all con- 
trol, seized the first thing within his reach, 
which happened to be a piece of grapevine 
about two feet long, purchased to show the 
effect of certain chemicals in staining wood, 
and dealt Dr. Parkman a terrific blow on the 
side of the head. The unfortunate creditor 
had paid for his persistency with his life. 
The crime was clearly without premedita- 
tion, and yet circumstances had so favored 
the criminal that if he had but adopted rea- 
sonable precautions, detection would have 
been well nigh impossible. According to his 
own confession, Dr. Webster was horrified 
at the result of his sudden ebulition of tem- 
per and spent some time in an endeavor to 
Finally, realizing the 
impossibility, he determined to conceal the 


resuscitate his victim. 


body. 

He hurriedly bolted the door, then strip- 
ping the deceased, he thrust the clothes into 
the laboratory furnace, where they were soon 
reduced to ashes. The watch he put into his 
pocket and threw it from the bridge on his 
return to Cambridge that evening. The body 
he placed in a sink which stood in his private 
room, and taking a sharp knife used for cut- 
ting corks, it was quickly dismembered. A 
stream of water kept running through the 
tank served to carry off the blood. The 
head and viscera were placed in the furnace 
and fuel heaped on. So great was his agita- 
tion of mind, that the murderer did not even 


stop to examine to what degree they were 
consumed. The pelvis and a portion of the 
lower limbs were put in a so-called “well,” a 
deep lead-lined tank, situated under the lid of 
the lecture-room table, and a stream of water 
turned on which was kept running all Friday 
night. The thorax was put in a similar well 
in Professor Webster’s other laboratory on 
the floor below, and potash thrown in. The 
stick was burned. The two notes which had 
fallen on the floor he picked up, and can- 
celling them with a dash of the pen placed 
them in his pocket. Professor Webster suc- 
ceeded in accomplishing much in the com- 
his disposal for he 
college about six 


paratively short time at 
was seen to leave the 
o'clock. 

That evening, after tea, and about eight 
o'clock, the murderer went out with his wife 
and daughter. Leaving the latter at a party, 
he and his wife went on to Professor Tread- 
well’s house, where they passed the evening 
in conversation. On Saturday and Sunday, 
possessed by the morbid fascination which 
ever induces the slayer to return to the spot 
where his victim fell, Professor Webster 
called at the laboratory, but left the remains 
untouched. Uncertain as to his future 
course, with no definite plans formed, he was 
content to drift with the tide. 

Now, as previously stated, Dr. Parkman 
was most methodical in his habits, and when 
he failed to return to dinner on Friday, his 
family felt greatly alarmed. It was not, 
however, until the following morning that 
definite steps were taken. The police were 
notified and advertisements inserted in the 
Saturday evening papers. Up to Friday of 
the following week, the search continued. The 
river was dragged and certain vards and out- 
buildings in the western part of the city, 
where Dr. Parkman known to have 
owned considerable property, received care- 


was 


ful examination. 
On Sunday, Nov. 25, thinking to allay any 
suspicion that might arise, Professor Web- 
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ster called upon the Rev. Dr. Francis Park- 
man (brother of the murdered man) at about 
four o'clock in the afternoon, and stated that 
he had seen the notices in the papers and 
that he had himself had an interview with 
Dr. Parkman on Friday last in the lecture- 
room of the college, when he had paid the 
latter the $483 then due, who thereupon 
promised to attend to discharging the chattel 
mortgage of record. Accidentally meeting 
Mr. Blake, a nephew of the deceased, and 
Littlefield, janitor of the Medical College, on 
the street, he repeated the same statement to 
each. 

To still further divert suspicion, he also 
called upon the City Clerk of Cambridge and 
asked whether the mortgage had been can- 
celled. 

“On Monday, it was determined to make 
search through the Medical College. Having 
first thoroughly explored the other parts 
of the building, the party knocked at the 
door of Webster’s laboratory and after some 
delay, were admitted. The examination was 
of an exceedingly cursory description and 
was utterly unproductive of results. 

Left alone, when the officers had departed, 
Professor Webster took the pelvis and limbs 
from the upper well and threw them into a 
vault under a private privy. 

At ten o’clock the next day, the party of 
officers again called for the purpose of mak- 
ing a thorough search. Professor Webster 
stated that while he was perfectly willing to 
assist in any way, he would have to ask them 
to be very careful not to disturb things, as he 
was to lecture at twelve. 
the police withdrew. 

In the afternoon, the murderer,. having 
carefully secured the door, drew the thorax 


Finding nothing, 


from the lower well, and packing it in tan, 
placed it in a tea chest which stood in the 
laboratory and heaped minerals on top up 
to the brim. He then returned home and 
passed the evening playing whist with his 
family. 


A Bungled Affair. 


| 


| 
| 


On Wednesday, the 28th, Webster went 
early to the college. A hot fire was soon 
made in the laboratory furnace. Some oé 
the limbs, what ones or how many, he was 
subsequently unable to recall, were con- 
sumed. This was the last he had to do 
with the remains. He left the college at 
noon, and returning to his house at Cam- 
bridge, dined there, passed the afternoon 
working in the garden, and in the evening 
went with his wife and daughters to a party 
in Boston. 

Thursday was Thanksgiving day and he 
remained at home. 

On the Tuesday previous, Prof. Webster 
had purchased a considerable quantity of fish 
hooks and twine, asking the clerk at the 
same time, to instruct him in the art of mak- 
ing a grapple, and on Friday morning about 
10 o'clock he called at a tinman’s store and 
left an order for a large tin box with strong 
handles and a cover that could be tightly 
soldered. Nothing better reveals the chaotic 
condition of the criminal’s mind, than the 
statement, undoubtedly true, made in his 
subsequent confession, that he had no really 
definite purpose in doing this. The grapple 
he designed for possible use in drawing the 
remains up from the vault whenever he 
should determine to dispose of them, the 
box was procured to contain them, though 
he had for a considerable time intended to 
order both for the purpose of securing cer- 
tain specimens of marine vegitation which 
he desired to add to his collection. He had 
not even concluded where to conceal the box 
in the event of its being used for the first 
mentioned purpose. What possible design 
he could have had in soldering it up before 
disposing of it, thus enabling the evidence 
of his crime to be much better preserved, is 
undiscoverable. It reveals the utter inability 
of the man to conceive of any rational plan. 
His purposeless actions resemble nothing so 
much as those of the simian perpetrators of 
the murders in the Rue Morgue. 
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Littlefield, the janitor of the college, had 
become somewhat suspicious, and on numer- 
ous occasions during the absence of Web- 
ster had examined the laboratories. About 
three o’clock on Friday, after borrowing a 
strong crowbar from a neighbor, he went 
into the cellar and began to break through 
the wall of the private vault. About this 
time, some police officers appeared and as- 
sisted him in his work. The well was soon 
broken through and the party saw lying 
upon the ground, parts of a human body 
consisting of the hip bones, the right thigh 
(from hip to knee) and the left leg (knee to 
ankle), together with towels spotted with 
blood, marked with Webster’s initials, and 
similar to those used in his laboratory. 

The evidence was then deemed sufficient 
to warrant arrest, and three officers drove 
to the criminal’s house in Cambridge and 
took him into custody. At first he seemed 
to take the matter very coolly, but finally 
became utterly prostrated, and after having 
been placed in a cell at the station, fell in 
what appeared to be a fit. As a matter of 
fact, on the day of the homicide he had pre- 
pared a strychnine pill which had been con- 
stantly with him ever since. Owing prob- 
ably to the condition of his nervous system 
the action of the drug was defeated. 

On this day, an unsigned letter was re 
ceived by the city marshal which stated that 
“Dr. Parkman was took abroad the ship Her- 
ratch 
it in 


culean. One of the men give m: 
and I was afeerd to keep it and t’ u 
the water right side the road at ..e long 
This had evidently been 
written with blunt instrument. (A 
pointed stick with a wad of cotton tied over 
the end which had been dipped in ink was 
found in the criminal’s room at the college.) 
This and another anonymous communica- 
tion, likewise received by the city marshal, 
were, so the experts testified, in the disguised 
handwriting of Prof. Webster. 

That same night, a thorough investigation 


bridge at Boston.” 
some 


was made of the laboratory and lecture 
rooms. In the furnace, fused indiscrimin- 
ately with slag and cinders, there were found 
a great number of bones and some blocks 
of teeth with melted gold adhering to them. 
On Saturday, they discovered in a remote 
corner of the laboratory the tea chest with 
its contents. Placed in apposition the parts 
were found to resemble corresponding parts 
of Dr. Parkman, there being, of course, 
missing, the head, arms, hands, feet and 
right leg from knee to ankle. The remains 
indicated that the height of the person to 
‘vhom they belonged was five feet ten and a 
half inches, the stature of Dr. Parkman. 

In the autumn of 1846, Dr. Keep, a Bos- 
ton dentist, had made artificial teeth for the 
deceased, taking a mold which was stifl in 
his possession. Among the bones found in 
the furnace, were fragments of the lower jaw 
and blocks of artificial teeth, which, when 
put together, fitted the mold. Now it was 
evident that the remains were not those of a 
subject for dissection, in that there had been 
no injection of preservative fluid. All cada- 
vers were furthermore accounted for inde- 
pendent of this by Dr. Ainsworth, who kept 
accurate record of them. The fragments, so 
the experts reported, had evidently been sep- 
arated by a person of some anatomical skill, 
though it was quite apparent that they had 
not been dissected for anatomical purposes. 

A pair of trousers and slippers were also 
discovered which had on them small drops 
of blood, though whether of recent date or 
not it was impossible to state. 

On Tuesday, March roth, 1850, the crimi- 
nal was brought to trial in the Supreme 
Court before Chief Justice Lemuel Shaw and 
three associate judges. The evidence of- 
fered by the defense was chiefly in the nature 
of testimonials to Prof. Webster’s high char- 
acter and standing. The defendant also pro- 
duced six witnesses who swore that they had 
seen Dr. Parkman in various places in Boston 
after the interview at the college. The ex- 
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istence of the remains in the laboratory was 
left entirely unexplained. Webster claimed 
furthermore, that he had actually paid Dr. 
Parkman the full amount of the notes in 
cash and that the latter had himself cancelled 
the instruments in question. He was there- 
upon promptly confronted with his bank 
book which revealed at no time a sufficient 
amount on deposit. 

After a trial ending Saturday, March 3oth, 
the prisoner was found guilty, and on Mon- 
cay, April 1st, was sentenced to be executed. 
It is an interesting fact to bear in mind that 
at that time the Massachusetts law did not 
permit a prisoner to testify, hence the lips 
of the criminal were sealed. 

Application for pardon or commutation of 
sentence was shortly after made by many of 
Prof. Webster’s friends, among them the 
Rev. Mr. Putnam, to whom the murderer 
had made a confession in which the entire 
circumstances surrounding the crime were 
set forth. The Committee on Pardons re- 
fused to interfere, and on August 30th, a lit- 
tle over nine months after the commission 
of the homicide, Webster was hung at Bos- 
ton. 

Now, as previously stated, we have given 
but a short review of a murder which at the 
time excited considerable comment. In 
criminal law the case is referred to chiefly 
for the reason that it excellently illustrates 
what is sufficient to constitute proof of the 
corpus delicti. A disciple of DeQuincey can, 
however, have but little appreciation for the 
bungling piece of work which was perpe- 
trated by the pseudo scientific man. Here 
all the appliances were at hand for a success- 
ful homicide. Circumstances could scarcely 
have been more favorable if everything had 
been pre-arranged with the utmost fore- 
thought. Ample time was afforded, and it 
seems almost incredible that no real attempt 
was made to destroy the remains. The 
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nerves could have been severed and: the flesh 
stripped from the bones with the exercise of 
but slight surgical skill. A hot furnace fire, 
particularly if aided by some substance like 
oyster shells, would have utterly destroyed 
the flesh, and the mineral portion having 
been withdrawn from the bones by the use 
of sulphuric acid, they would have been 
made so susceptible to the action of heat 
that but a pinch of dust would have re- 
mained. Even without the assistance of the 
laboratory furnace (though it would have 
taken a longer time and required a larger 
amount of material to accomplish it) the en- 
tire body might have been destroyed piece- 
meal by the use of muriatic, or better yet, 
sulphuiic acid. These chemicals the mur- 
derer’s position as professor of chemistry 
would have enabled him to secure without 
comment. The lead-lined vault 
would have been an ideal receptical in which 
this could have been accomplished. 

The liquid matter which would soon have 
constituted all that remained of Dr. Park- 
man, could have been drawn off through the 
pipes, running water would have washed all 
clean and baffled at a lack of ability to prove 
a corpus delicti, justice 

powerless. It seems 
strange that a of Prof. Webster’s 
attainments, possessed the requisite 
amount of “nerve” to go about his calling in 
life without attracting attention, and who 
mingled unsuspected with his fellowmen, 
knowing as he did that the evidence of the 
crime might at any moment be laid bare, 
would yet prepetrate the most senseless er- 
The letter to tha police, for instance, 


exciting 


the existence of 
would have been 
man 
who 


rors. 
is a piece of childishness, pure and simple. 

The foregoing only goes to show that the 
commission of a successful murder requires 
the highest degree of intelligence, a degree 
so high that the percentage of men possess- 
ing it is but infinitesimal. 
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IN THE PHILIPPINES. 


By W. F. Norris. 


EGISLATION in the Philippines since 
the American occupation is necessarily 
experimental in its character. A judicious 
system of taxation is one of the most difficult 
requirements to meet in this country, as it is 
one of the most essential for the benefit of 
the community. Of all bad measures of an 
oppressive government the worst is a vicious 
system of taxation; as it works greater injury 
to the people than any other means of polit- 
ical injury. The most tyrannical act of the 
bloody-minded Alva, the scourge of the Neth- 
erlands during the rebellion against Spain, 
was the imposition of a tax so heavy that it 
not only took the substance of the people, but 
paralyzed their industrial energy, and <e- 
feated the purpose of its imposition by mak- 
ing its collection impossible for any length of 
time in the future. Alva was, perhaps, the 
most blood-thirsty tyrant of European his- 
torv; he is said to have executed some 
eighteen thousand people during his com- 
paratively brief rule over the Low Countrics, 
but what more than all beside crushed their 
energies and wrought ruin to the people was 
the tax laid shortly before his infamous reign 
came to an end by his recall to Spain. 

The present tax system, introduced by the 
Philippine Commission, is modeled largely 
on that of the several States of the Union, as 
to its collection and the penalties attached for 
non-payment; in some important features, 
however, it differs widely from the general 
system adopted in the United States. 

The main source of revenue is derived 
from the tax on land, that is, for provincial 
and municipal purposes, the general sources 
of revenue being an ad valorem tax on lands, 
buildings and improvements; beside the land 
tax, revenue is derived from an impost on the 
privilege of establishing fisheries, fees for cer- 
tificates of ownership of cattle and the trans- 


fer of title of the same; rents and profits of 
municipal property; fees for tuition in mu- 
nicipal institutions of learning; licenses for 
various occupations and privileges, among 
which are included cock-pits, cock-fighting, 
keeping or training fighting cocks, and mu- 
nicipal fines. One of the most peculiar tax<s 
is an imposition on carts for the purpose of 
road repairs, which tax is classified as fol- 
lows: Three dollars upon each draft cart with 
tires less than two and a half inches wide; 
two dollars on carts, the wheels of which are 
rigid with the axle to which they are at- 
tached; five dollars on each cart having both 
such tires and axle. {he tax is in Mexican 
currency, making it less than one-half the 
amounts specified in United States currency. 

As before observed, the great source of 
revenue for provincial and municipal pur- 
For pur- 
poses of taxation, the land of each munici- 


poses is derived from the land tax. 


pality is valued by a body termed the Munici 
pal Board of Assessors, consisting of the 
President and Treasurer of the Municipality 
and a special deputy appointed by the Pro- 
vincial Treasurer. Each owner of real estate 
within the municipality is compelled by the 
law to prepare a statement of the land owned 
by him and its value, and to file such state- 
ment with the Secretary of the Municipal 
Board within two weeks of its organization. 
The Board of Assessors are not bound by the 
statements filed by real estate owners, and 
as a matter of fact take them simply as an 
indication of the value of the land, making 
their assessments largely according to the 
financial requirements of the municipality. 

A list of the taxable real estate with the 
valuation and assessments is made by the 
Board. Notice that said list is prepared, and 
that on a certain day, at least ten davs after 
the posting of such notices, complaints will 
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be heard by the Board from land owners feel- 
ing themselves aggrieved by the assessment, 
is posted in public places. The law also pro- 
vides that appeal may be taken within ten 
days from the decision of the Municipal 
Board to the Board of Tax Appeals, consist- 
ing of the Provincial officials, Governor, 
Treasurer and Supervisor, who by the law 
are to decide the matter submitted within 
fifteen days after the time limited for filing 
appeals. 

There is liable to arise serious misunder- 
standing in regard to the necessity of making 
complaint and taking their appeal within the 
time limited by the law by the dissatished 
taxpayer. The Oriental is characteristically 
slow, none more so than those of the Malay 
race, which manana tendency is not helped bv 
their Spanish training. Ten days to them 
means twenty days, or a month, or two 
months. When, some days after the time 
limited by law, the aggrieved party appears 
to make his complaint of excessive taxation, 
and finds that he is precluded from any re- 
dress, he feels that gross injustice has been 
committed. as, in fact, in numerous instances 
is the truth. Much difficulty is experienced 
by the American officials on the Provincial 
Appeal Boards in avoiding doing great injus- 
tice owing to the ignorance of the complain- 
ants, their want of appreciation of the neces- 
sity of making their complaint within the 
time provided by law, and especially from the 
partial and prejudiced valuations of the real 
estate made by the native members of the 
Municipal Board of Assessors 

There is one species of official dishonesty 
the Filipino rarely rises superior to, that is, 
resisting the temptation to reward a friend 
and punish an enemy in making an official 
award or decision. In instances the lands of 
certain parties are valued at an exorbitant 
figure, in other cases they may he valued at 
a rate ridiculously below their actual value. 
In an instance recently betore the Provincial 
Board of Appeals of this province, the owner 
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oi certain land offered to make the govern- 
meut a deed of the land rather than pay the 
tax imposed, if she were assured that-no far- 
ther demand were made on her for the tax 
imposed on the real estate. In another case 
the land was valued for taxation at forty dol- 
lars a hectare (about two and one-half acres), 
the owner said he would sell the property for 
one dollar per hectare, and meant what he 
said, as on one of the officials asking him if 
he was in earnest he replied that he was, and 
would part with the iand at any time for that 
price. The official went out and after view- 
ing the tract, concluded that he did not want 
it at that price, the land being almost worth- 
less. The party alluded to thought he might 
invest a hundred pesos in the land for the 
purpose of setting it out in cocoanuts, which 
grow well on sandy soil, but decided that the 
hundred hectares not to be worth a hundred 
In both the 
cascs referred to the complainants were late 
in making their complaint, the ten days hav- 
ing expired; the Board of Appeals, however, 
anxious to avoid doing great injustice in the 


pesos for a cocoanut plantation. 


case, referred the matter to the Commission 
at Manila. 

Under the law, the owner of land cannot 
relinquish it to the government and avoid 
further taxation, as the tax is collected first 
from the personalty of the land owner. The 
real estate being resorted to onlv where the 
ewner is unknown or has no personal pron- 
erty available 

If the payment of the land tax be delayed 
three weeks after due, a penalty of fifteen per 
cent. is added, which sum with the principal 
amount due is satisfied, if not paid fifteen 
days after the expiration of the three weeks, 
by the seizure and sale, by the Provincial 
Treasurer, of sufficient personal property of 
the debtor, t. &.\ the tax, costs and penalty, 
said sale being made after ten days’ notice, 
tiie owner being allowed to redeem the prop- 
erty seized any time before sale by the pay- 


ment of tax, penalty and costs. The tax and 
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penalty constitute a lien on the land bearing 
interest at six per cent. In case personal 
property of the owner cannot be found to 
satisfy the delinquent tax within twenty days, 
the land is sold after a prescribed publication 
by posting notices of the sale in public and 
conspicuous places and three weeks’ publica- 
tion in a newspaper of general circulation in 
the province wherein the land is situated. 
The owner is allowed a year from the day of 
sale to redeem his land by paying tax, penalty 
and costs, with interest at six per ceut., and 
the amount paid by the purchaser at the rate 
of fifteen per cent. 

At the present price of lands, and in the 
depressed condition of the sugar market, it 
is not probable that such lands as may be 
sold for taxes will be redeemed by the own- 
ers or parties interested. The great staple of 
this province is sugar, as it is of the island; 
owing to the low rates for sugar in the Hong- 
kong market. the scarcity of cariboo, since 
the ravages made among the animals by the 
rinderpest, and other discouraging condi- 
tions, the sugar interest is in a depressed 
condition, the outlook for the planters being 
very discouraging. 

In case the tax due, with costs, be not 
offered at the public sale, the land is forfeited 
to the Municipality, and if not redeemed one 
vear from the date of forfeiture, the owner- 
ship becomes absolute in the Municipality, a 
deed being executed thereto by the Provin- 
cial Treasurer. 

The law also provides that the delinquent 
land tax may be collected by action at law, 
in addition to all other remedies. The estab- 
lishment of any system of civil government in 
this country must necessarily work incon- 
venience and occasional hardship among the 
people. Progress must be made through ex- 
perience, and improvements introduced as 
their expediency is made apparent. This is 
especially true of any system of taxation 
based upon an American model. The gov- 
ernment heretofore prevailing has been of a 
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military character, and political institutions, 
have been in keeping with the nature of the 
government. The Spanish mode of imposing 
and collecting taxes was radically different 
from the present system. It consisted largely 
of personal taxation, the cedular tax, for in- 
stance, being an apt illustration, which was 
a sort of poll tax, the cedular being a per- 
sonal credential granted annually by the gov- 
ernment to each individual showing his per- 
sonalty and right to carry on any occupa- 
tion. The cedular was issued at a cost of three 
pesos a head, under the administration of 
General Otis. The cedular is still demanded, 
the price being one peso. 

Experience under the new system would 
seem to show that a greater length of time 
should be allowed for taking an appeal to the 
Board of Assessors from the assessment on 
real estate, and more especially, also, in ap- 
pealing from the decision of the Board of As- 
sessors of the Municipality to the Provincial 
Board of Appeals. Many of the real estate 
owners in the island from which I write reside 
at a distance from the Municipality in which 
their land is situate, sometimes living in the 
neighboring island of Panay. In the Philip 
pines the means of travel or communication 
are frequently very inadequate, the roads 
being poor and in the rainy season almost 
impassable in certain localities, and communi- 
cation by means of water very uncertain, so 
that the period provided by law may be in- 
sufficient for the land owner to file his com- 
plaint before the Board within the time pre- 
scribed by law. 

It may be found expedient after trial to 
repeal that provision of the law enforcing the 
collection of the land tax by the sale of the 
personal property of the delinquent, and sat- 
isfy the tax alone from the sale of the real 
estate. It is highly probable that future 
legislation will provide that the tax shall at- 
tach to the land independent of individual 
‘ownership. 

The new system is, in its general features, 
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as judicious, perhaps, as could have been 
adopted for this country. The evils attend- 
ing any system of taxation in‘conformity with 
the prevailing procedure in the United States 
are inherent in the people themselves, and are 
of such a character as to inevitably occasion 
a good deal of injustice and hardship. In 
fact the injustice that has prevailed in this 
country ever since its occupancy by Euro- 
peans cannot he eradicated ina day. The tax 
assessors are elected by the popular vote, as 
it prevails in the Philippines. Sometimes the 
Board consists of large land-owners, some- 
times of non-land-owners, or those whose 
holdings are of small extent. In the former 
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case the lands of the municipality have been 
assessed at a ridiculously low figure. Where 
the assessors possess no lands the assessment 
has been exorbitant. In one instance the 
members of the Board assessed their own 
lands at ten dollars a hectare, and that of the 
members of the town council at the same 
rate, all other lands being assessed at sixty 
to eighty dollars a hectare. Any system 
in accord with that prevading in any of 
the States would be a startling innovation to 
the Filipino. What could be done has been 
done to establish a system of taxation in con- 
formity with the newly introduced civil gov- 
ernment. 


THE SINGHALESE POLICE. 


By ANDREW T. SIBBALD. 


HE police of Ceylon incorporate men of 
very varied nationalities—British, Por- 
tuguese, Dutch, Singhalese, Tamils, and 
members of mixed races. The men are 
smart and soldierly, and may be described as 
civil police with a semi-military training. 
The uniform is suitable'and becoming, con- 
sisting of a tunic and trousers of dark biue 
serge, with waist-belt and boots of deep 
brown leather and a scarlet forage cap, with 
a black top-knot. The men are regularly 
drilled with Snider rifles and with swords; 
but, except when on jail-guard, or when 
overlooking convicts or treasure, they only 
carry batons. Till within the last few years 
there were no harbor police, and the work 
which those men now do fell on the regular 
force. The development of Colombo Har- 
bor has necessitated the appointment of a 
harbor inspector, with two whale-boats and 
about sixteen men specially told off for this 
work. The police are now scattered over the 
country in ninety-four different detachments; 
and, when we consider that there are, on an 








average, only four of the regular police. to 
each rural station, to look after about a hun- 
dred square miles of cultivated land, liable 
to crop thieving, and that they have to escort 
and guard prisoners, to keep order in one or 
two large villages and bazars, and by their 
presence to deter crop thieves, and purchas- 
ers of such stolen goods, to take care of sick 
wayfarers,,and to serve the countless sum- 
monses and warrants that may be issued, it 
is evident that they cannot eat the bread of 
In the whole force there is not a 
All the work is 


idleness. 
single mounted constable. 
done on foot. 

In each Province, however, the Govern- 
ment Agent has a body of untrained and un- 
paid village police which doubtless lightens 
the toil of the regular police. Some idea of 
the miscellaneous work which falls on the po- 
lice department might be gathered from a 
single detail of its office work. About 70,- 
ooo documents are annually received and 
despatched from Kandy and Colombo, the 
two chief offices. At those two stations the 








police barracks are a perfect triumph of in- 
genuity, so admirable is the result produced 
for the money expended, both in the con- 
struction of really handsome buildings and 
the laying out of the grounds with flowering 
trees and shrubs. 

This is especially the case at Kew, a 
peninsula on the Colombo Lake. There, 
and at Benlota, the gorgeous display of glor- 
iosa superba and other climbing plants im- 
pressed itself vividly on my memory. The 
same care is shown wherever a police station 
has been established on the island. As they 
are at elevations ranging up to 7000 feet, 
they are, in a measure, experimental gar- 
dens for new products. 

It is greatly to be desired that these should 
be quickly multiplied; for many police sta- 
tions are still without any government build- 
ings, and consequently, ordinary dwelling 
houses are hired to be used as offices and 
gaols, while the constables have to find quar- 
ters for themselves, and are often widely 
scattered, and sometimes in very undesir- 
able neighborhoods. The married men, who 
constitute more than two-thirds of the force, 
have to pay about one-eighth of their slender 
salary for the use of very wretched huts. 

This is doubly hard, as not only are the 
necessaries of life much dearer in Ceylon 
than on the mainland of India, but the rate 
of pay in all ranks is only from a quarter to 
half of that of the corresponding rank in the 
Indian police. 

The Singhalese police reports present a 
dreadful record of callous bloodshed. The 
victim is often someone towards whom the 
murderer bears no ill-will—perhaps, even, it 
is his own near relation—and the sole cause 
of the crime is a desire to bring a false 
charge against an innocent person against 
whom the murderer has a spite! A friend is 
murdered in order that a foe may be blamed! 
Most of the murders, however, are the result 





of momentary passion—it is a word and a 


stab. Drink and gambling, the prolific par- 
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ents of Singhalese vice, multiply this class of 
crime. 

No one can fail to be struck with the sin- 
gularly small proportion of women among 
the prisoners of Ceylon. 

About 95,000 to 110,000 persons are each 
year apprehended, or summoned before the 
courts, and never brought to trial, which 
shows either the cases are utterly frivolous, 
or that the complainants or the witnesses, or 
both, have been bought. 

Even these figures, large as they are, give 
no idea of the extent to which the machinery 
of justice is misused by the people to op- 
press and harass each other, and actually to 
frustrate justice itself, unless we take into 
account the cloud of witnesses, who are also 
brought up by summonses and warrants and 
further, the multiplied postponements which 
characterize the courts. In addition, it must 
he borne in mind that minor cases are actu- 
aily tried by the Gansabhawa, or Village Tri- 
bunals. 

The results of this inordinate misuse of 
the courts are the impoverishment of the 
people both by a waste of time and by actual 
expenditure on worthless, self-styled law- 
yers, the fostering of their innate love of liti- 
gation, the encouraging of false witnesses 
and of perjury, the general demoralization 
which follows the prostitution of justice, and 
the obstruction of the thorough investigation 
and punishment of serious crime. Better 
that a man should, at his own proper peril, 
strike a blow with a stick, or even with a 
knife, than by preferring false and malicious 
charges he should make a court of justice an 
instrument for inflicting a cowardly blow. 

Of course, when it is made impossible for 
a judge to know whom and what to believe, 
true evidence is constantly rejected, crimi- 
nals escape, and innocent people suffer un- 
merited punishment, or at least retain a 
rankling sense of injustice which leads to re- 
taliation,, either in the form of false charges 
in court or in that of criminal violence. The 
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chances of conviction are so small that hei- 
nous offences are committed with little risk, 
for nothing is easier than to bribe all the wit- 
nesses, and probably the headman, whose 
duty it should be to prosecute. Sometimes 
even the plaintiff himself is bribed! As re- 
gards the headmen, it is only natural that 
they should be amenable to bribes, for, in- 
stead of receiving remuneration for helping 
in the detection of crime, and in the capture 
of criminals, they have often to incur serious 
expense out of their own slender means. 

In one very common class of accusation, 
against which no man is safe, namely, that 
of grave immorality, the result turns on 
which man can bribe the largest number of 
false witnesses, and the innocent accused is 
very often obliged to purchase safety by pay- 
ing his accusers to let the charges drop. If 
the besetting sin of the Singhalese is their 
inordinate love of litigation, this certainly is 
fostered by their very troublesome law of in- 
heritance, which results in such minute sub- 
divisions of property that the 199th share of 
a field, or the 5oth of a small garden (con- 
taining, perhaps, a dozen palms, and a few 
plantains), becomes a fruitful source of legal 
contention, of quarrels, and of crime. Emer- 
son Tenant mentions a case in which the 
claim was for the 2,520th share in the prod- 
uce of ten cocoa palms! To illustrate this sort 
of litigation, the Rev. R. Spence Hardy quot- 
ed an intricate claim on disputed property, in 


* which the case of the plaintiff was as follows: 


“By inheritance through my father I am en- 
titled to 1-4th of 1-3rd of 1-8th. Through my 
mother, I am further entitled to 1-4th of 
1-3rd of 1-8th. By purchase from one set of 
co-heirs, I am entitled to 1-96th; from an- 
other set, also 1-96th; and from a third, 
1-96th more. Finally, from a fourth set of 
co-heirs I have purchased 1-144th of the 
whole.” There is a nice question to solve ere 
a landowner can begin to till his field or 
reap its produce. 











But, although difficult questions, such as 
this, must always have proved a fruitful 
source of contention, it is only in recent 
years that the gentlemen of the legal profes- 
sion have become so numerous. Singhalese 
or Tamil, Portuguese or Dutch, Eurasian or 
European, all have equal chances in the race 
for distinction as barristers, or magistrates, 
or judges. The business of the courts is most 
unnecessarily delayed by the invariable em- 
ployment of magistrates’ interpreters. In In- 
dia, where in every presidency there are so 
many different languages, each magistrate is 
bound to master any language, a knowledge 
of which is requisite for the conduct of his 
own court, interpreters being employed in 
the supreme courts only. In Ceylon, al- 
though there are only two native languages, 
and every new-comer has to pass examina- 
tions in them, every word spoken in court, 
every question and every answer, must be 
repeated through an interpreter. 

Among the cases which call for consider- 
able detective skill are those of forging bank- 
notes and of altering coins. The forgeries 
are generally the joint work of professional 
engravers and surveyors; the false rupees, 
though manufactured by Singhalese gold- 
smiths, are occasionally proved to be the 
work of Buddhist priests, who, by casting 
images of Buddha have acquired the requi- 
site skill. The Buddhist priests are said to be 
the chief money lenders and usurers; and it 
is whispered that they contribute rather a 
large proportion of the felons, although to 
avoid scandal, they are, as a rule, unrobed 
before trial. Some years ago, however, one 
was hanged in full canonicals just to show 
that British law is no respecter of persons. 

To glance at the pleasanter aspects of po- 
lice work in Ceylon, one of the most success- 
ful schemes has been the Servants’ Registra- 
tion Ordnance, by which every servant is 
bound to have a pocket register, in which his 
antecedents are recorded, as are also the be- 
ginning and the end of his services, and the 
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character he has acquired in each. The as- 
sistant superintendents of police are the reg- 
istrars. The scheme has proved invaluable 
in the prevention of one of the commonest 
forms of burglary, made easy by the con- 
nivance of servants. 

Alas! here, as elsewhere, familiarity with 
the white race does not always tend to raise 
it in the veneration of our brown brothers. 
The days have gone by in which we could 
leave the house-door unbarred during the 
night. Much of the old contentedness and 
of the old respect for the European has gone, 
and new wants and excitements—amongst 
them drinking and gambling—must be satis- 
fied. In a country whose weaith lies so 
largely in its crops, there is, of course, a 
continual source of temptation to thieves, 
not only in the crops when growing, which is 
scarcely possible for planters to guard, but 
still more in the harvest when it is being 
transported from the store to the market. 

Take, for instance, the transport of coffee 
to Colombo, from a plantation in Uva, a dis- 
tance of perhaps two hundred miles, by road, 
river, or either lake or rail. Under the old 
system, each cartload, which was worth about 
1000 rupees, was entrusted to the sole care 
of a carter, and each boatload, worth about 
10,000 rupees, to that of a crew, of whom, in 
either case, the senders generally know ab- 
whose honesty they 
he conse- 


solutely nothing, and in 
have every cause to disbelieve. 
quence was that whole cartloads disappeared. 
In one case the police had the satisfaction of 
convicting a native agent who had appro- 
priated 400 bushels of coffee valued at 4500 
rupees. Less audacious thieves were content 
with freely helping themselves from the cof- 
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The carts were lost sight of for 
weeks, and the coffee which traveled from 
Ratnapura to Colombo by river, canal, and 
lake was at the mercy of the boatmen, who 
halted for as many days as they saw fit, and 
called in the aid of their families to manipu- 


fee bags. 


late the treasure as they pleased. Thus, 
throughout its long journey the coffee was 
subject to piifering at the hands of drivers, 
boatmen, and other depredators, 
times stole half the good beans, 
filled up the sacks with inferior ones or made 
up weight and bulk by swelling the remainder 
The loads, of course, reached 


who some- 
and either 


with water. 
the London market deteriorated in color and 
value 

To counteract this mischief a simple and 
very effective system of cart registration was 
devised. Along road and river, at regular 
intervals, police stations were established 
from Ratnapura to Kalutara, whence the sea- 
coast railway conveys the freight to Colom- 
bo; and each loaded cart or boat is compelled 
to report itself at those stations. The exact 
date of arrival and departure of each cart is 
intimated day by day to the Chamber of 
Commerce at Colombo. The precious prod- 
uce is under strict care throughout its jour- 
ney, and theft becomes well nigh impossible. 

The regulation of pilgrimages and the 
strict sanitation of pilgrims’ camps is another 
of the schemes devised, and excellently en- 
forced, to prevent suffering and mortality, 
and the too probable development of cholera 
in the island. 

The system of police registration of all 
dogs is so rigidly enforced in the principal 
towns that Ceylon is comparatively exempt 
from hydrophobia. 
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SINGULAR PUNISHMENTS. 


HE variability of human morality is curi- 
ously reflected in the penal laws of vari- 

Ous ages and.countries. In Holland, for in- 
stance, it was once a capital offence to kill a 
stork; and, in England, to cut down another 
man’s cherry tree. Idleness was pumshable 
in Athens, but commendable in Sparta; and 
in Mexico, while a slanderer was only de- 
prived of his ears or his lips, a drunken man 
or woman was stoned to death. Plato and 
Aristotle commended infanticide as a valu- 
able social custom, and Plutarch, Seneca, 
and other ancient moralists advocated sui- 
cide under certain circumstances. 
Modern moralists condemn both practices 
without exception; and, according to English 


given 


law, if two persons agree to commit suicide 
together, and only one of them succeeds, the 
survivor is liable to be tried and executed 
for murder. In England, before the Con- 
quest, slaves suffered mutilation or death for 
very trifling offences; while the nobles could 
commit even murder and be quit of their of- 
fence for a fine to the Church and some 
paltry compensation to the family of the mur- 
dered man. 

At the present day it is our boast that we 
have one law for rich and poor alike, and 
that we do not mutilate nor, except in cases 
of murder, do we kill our criminals. On the 
contrary, we provide them with excellent 
sanitary dwellings and sufficient food, and 
endeavor to teach them useful trades, or at 
any rate, give them plenty of laborious work. 
Whether such treatment tends to the preven- 
tion of future crime, however, or to foster in 
the criminal a love of useful and honest work, 
is a problem on which opinions widely differ. 
It is now beginning to be suspected that 
there is very little relation between the sever- 
itv of punishment inflicted and the amount of 
crime committed in any country, but from 
the earliest times until quite recently there 


appears to have been no doubt about the 
matter, and whenever a given punishment 
failed to repress a particular class of crime, 
the demand was always for more punish- 
ment. 

Among the early and Danes 
almost every punishment could be commuted 
for a money payment; but those offenders 
who poor were barbarously 
treated. They were branded and deprived of 
hands, and feet, and tongue, their eyes were 
plucked out, nose, ears, and upper lips were 
cut off, scalps were torn away, and some- 
times the whole body was fiayed alive. In 
the early part of the tenth century, a female 
slave who had committed theft was burned 
alive, and a free woman was either thrown 
over a precipice, or drowned. A man slave 
was stoned to death by eighty other slaves, 
and when a female slave was burnt for steal- 
ing from any but her own lord, eighty other 
female slaves attended the execution, each 
bearing a log for the fire. 

3y Ethelbert’s laws, not only did every 
man have his price, but every part of a man 
had its specified price. The wergild, or price 
of the corpse, of a ceorl was two hundred 
shillings; of a lesser thane, six hundred shill- 
ings; of a royal thane, twelve hundred shill- 
ings. It appears to have been a common 
practice for many in those days to settle their 
disputes by knocking one another’s teeth 
out, and the law laid down a scale of com- 
pensation, according to which a front or 
canine tooth cost six shillings, while a molar 
might be knocked out for one shilling, until 
Alfred was considerate enough to raise the 
price to fifteen. If a man could be satisfied 
with breaking an opponent’s ribs, he was 
only fined three shillings, but a broken thigh 
would cost him twelve; while, singularly 
enough, the loss of a beard was estimated at 
no less than twenty shillings. The last seems 
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a very heavy penalty, when it is remembered 
that a man might have knocked out his 
enemy’s eye for a matter of a fifty-shilling 
fine. 

William the Conqueror was 
hanging, or otherwise killing criminals; but 
it could hardly have been on humanitarian 
grounds, for he enacted that “their eyes be 
plucked out, or their hands be chopped off, 
so that nothing may remain of the culprit, 
but a living trunk, as a memorial of his 


averse to 


crime.” 

Under Henry the First, coiners of false 
money were punished by the loss of their right 
hands, and other mutilations of various kinds 
were in common use. In 1160 we hear of 
heretics who had refused to abjure their faith 
being handed over by the church to the civil 
authorities, to be branded with a hot iron on 
the forehead, have their clothes torn off from 
the waist upward, and be whipped through 
the public streets. 

Boycotting was at that time a legal prac- 
tice, whatever it may be now, for the said 
heretics were not only forbidden to enter the 
houses of orthodox believers, but even to 
purchase the necessaries of life. 

The popular notion of the Crusaders, as an 
army of Bayards, sans peur et sans reproche,” 
is hardly consistent with the code of crim- 
sal '8»w which Richard Caur de Lion enacted 
for the especial behoof of the-- he set out 
for Holy Palestine. If any one of them was 
convicted of theft, boiling pitch was to be 
poured over his head, then a pillow full of 
feathers shaken over him, and he was to be 
abandoned at the first port the vessel 
touched. Whoe er killed another on board 
ship was to be tied to the corpse and cast 
into the sea; whoever killed another on shore 
was to be tied to the corpse and buried with 
it. A blow was to be punished by three 
duckings in the sea, and the use of a knife in 
a quarre! caused th< .ggressor to lose one 
of his hands 

While . - Lion-hearted was thus dealing 
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with his warriors on the high seas, his 
brother John was behaving as unmercifully 
at home. The terrible ways in which he 
showed his displeasure may be instanced by 
the case of the Archdeacon of Norwich. For 
slight offence he caused the poor 
churchman to be encased in a sheet of lead, 
which fitted round him like a cloak, and, after 
a lingering and painful death, became his 
coffin. In the reign of Edward the Third, a 
London tailor convicted of contempt of court 
was condemned to lose his right hand and 
be imprisoned in the Tower for life. The 
general severity of punishment, however, 
seems to have had no corresponding effect in 
suppressing crime. “When Henry the Third 
ascended the throne,” says Mr. Pike, “a 
gibbet with a robber hanging in chains, a 
petty thief in the pillory, a scold on a cuck- 
ing-stool, or a murderer being drawn on a 
hurdle to the gallows, were spectacles as 
familiar to the Londoner of that day as a 
messenger from the telegraph office is to 
us.” Now and again one comes across the 
record of an arbitrary or obsolete punish- 
ment to which even the modern humanitarian 
may give a qualified approval. The four- 
teenth century custom of punishing a Lon- 
don baker who gave short weight is an in- 
stance in point. The delinquent had a loaf 
of his own bread hung around his neck, and 
wag exposed, to be pelted by his defrauded 
customers, in the pillory. For a third of- 
fence his oven would be pulled down and he 
compelled to abjure his trade in the city for- 
ever. Similarly, in a story of retaliatory pun- 
ishment told by Sir Walter Scott, the natural 
man will find a pleasant spice of poetical jus- 
tice. A poor widow, who had received some 
injury from the head of her clan, determined 
to walk from Ross to Edinburgh to see the 
king—James the First—and obtain redress. 
The cruel chief, hearing of her intention, 
had her brought before him, and, making the 
brutal jest that she would need to be well 
shod for her journey, nailed her shoes to her 
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feet. Of course, the poor woman’s journey 
was long delayed; but, eventually, she did go 
to Edinburgh, and, when James heard the 
story of her wrongs, he sent for the chief- 
tain and his accomplices, caused iron soles to 
be nailed to their feet. exposed them for 
some time to public derision, and then de- 
capitated them. 

In 1530, an attempt to poison the Bishop 
of Rochester and his family, by a cook, 
named Rose, who had thrown some dele- 
terious drug in their porridge, created quite 
a panic in the land. Poisoning had hitherto 
been a rare crime in England, and was 
looked upon as a peculiarly horrible Italian 
crime. A new statute was accordingly passed 
to meet the new terror, and the penalty for 
the offence was boiling to death, without 
benefit of clergy. Rose was boiled to death 
in Smithfield. 

The story of the fires of Smithfield is too 
familiar to need more than a passing refer- 
ence. Henry the Fourth appears to have 
been the first to burn heretics. In.the reign 
of Edward the First, incendiaries suffered a 
kind of J/ex talionis in being burnt to 
death. Burning for witchcraft was legal 
until the passing of 9 Geo. II. c 5. Women 
could be burned alive for treason at the time 
Blackstone wrote his Commentaries, and the 
ancient law of the Druids, which made the 
murder of a husband a sort of petit treason, 
was still in force in 1784, when a woman, who 
had murdered her husband, was condemned 
“to be drawn on a hurdle to the place of 
execution, and burned with fire until she be 
dead.” During the “spacious times of great 
Elizabeth,* any poor wretch adjudged to be 
a vagabond, if above the age of fourteen 
years, was grievously whipped, and “burned 
through the gristle of the right ear with a 
hot iron of the compass of an inch.” Ac- 
cording to Holinshed’s Chronicle, rogues 
were great annoyers to the commonwealth 
in the time of the virgin Queen; and 
although King Henry the Eighth “did hang 


up three score and twelve thousand of them 
im his time, yet since his death the number 
of them greatly increased, notwithastanding 
that they are trussed up apace.” 

Harrison, in his Description of England 
(1577), relates how “such felons as stand 
mute and speak not at their arraignment, are 
pressed to death by heavy weights laid upon 
a board, that lieth over their breast, and a 
sharp stone under their backs.” 

And he forgets to mention that those two 
frightful engines of torture—the rack and 
the “Scavenger’s daughtet’—were occasion- 
ally put in use. The rack, as is well known, 
stretched its victim until his fingers might 
be torn from his hands, and his toes from his 
feet. The less familiar “Scavenger’s daugh- 
ter” was contrived with diabolical ingenuity, 
to act in the reverse way, compressing the 
wretched culprit so that his legs were forced 
into his thighs, these into his body, and his 
head into his shoulders, until his shape was 
almost that of a ball. 

Harrison relates a strange manner of exe- 
cution in use at Halifax, where offenders 
were beheaded on market days by an engine 
somewhat like the modern guillotine. The 
knife fell on the pulling of a rope; and, if the 
culprit was convicted of cattle stealing, “the 
self beast or other of the same kind shall 
have the end of the rope somewhere unto 
them, so that they, being driven, do draw 
out the pin, whereby the offender is exe- 
cuted.” 

For certain offences, the same authority 
relates that both men and women are 
dragged over the Thames between Lambeth 
and Westminster at the tail of a boat; and, 
“as I have heard reported,” he says, “such 
as have walls and banks near unto the sea, 
and do suffer the same to decay—after con- 
venient admonition—whereby the water en- 
tereth and drowneth up the country, are, by 
a certain ancient custom, apprehended, con- 
demned, and staked in the breach, where 
they remain forever as a parcel of the founda- 
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tion of the new wall that is to be made upon 
them.” 

Another class of persons who are now- 
adays popular and prosperous would have 
come off badly in the days of good Queen 
Conjuring and the use of the divining 
rod were capital offences. The stocks, the 
cucking-stool, the brank, and the pillory, 
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painful as they were in themselves, were all 
supplemented by the brutality of the popu- 
lace. Cucking-stools were of two kinds: one 
consisted merely of a strong chair, into 
which the offender was securely fastened, and 
then exposed either at his or her own door, 
or in some public situation, such as the town 
gates, or market place, and the other con- 
sisted of a chair affixed to the end of a 
plank, and balanced on a beam, and was used 
for ducking scolding wives in the nearest 
pond or stream. According to Mr. William 
Andrew’s monograph on the subject, the 
cucking-stool was rarely used in the 
eighteenth century. 

From the same authority we learn that 
punishment by the brank, or scold’s bridle, 
although frequently resorted to, was never 
sanctioned by law. This instrument wae 
made in various forms, and consisted of an 
iron head-piece, fastened by a padlock, and 
attached to a chain, and was so contrived 
that an iron plate, in some instances gar- 
nished with sharp spikes, effectually silenced 
the tongue of the person upon whom it was 
placed, who was then led by an officer 
through the streets of the town. The brank 
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appears to have come into use about the 
beginning of the seventeenth century, and 
there is a specimen preserved at Congleton, 
England, which was tried on a woman for 
abusing the church wardens and constables 
of that place, as recently as 1824. 

The pillory was constantly in use for vari- 
ous offences until 1837, in which year it was 
finally abolished. 

Voluntary intention has been generally 
held to be a necessary attribute of criminal 
action; but the rule has not been universal. 
In Athens an involuntary murderer was ban- 
ished until he gave satisfaction to the rela- 
tives of the deceased; and in China accidental 
arson is now punished by a certain number of 
bamboo strokes, and more or less prolonged 
punishment. In the Middle Ages even inani- 
mate objects were frequently tried, convicted, 
and punished for certain offences. 

In 1865, when the Protestant Church at 
Rochelle was condemned to be demolished, 
the bell thereof was publicly whipped for 
having assisted heretics with its tongue. 
After being whipped, it was catechised, com- 
pelled to recant, and then baptised and hung 
up in a Roman Catholic place of worship. 
Probably similar absurdities may have been 
perpetrated in England, for it must be re- 
membered that only in Queen Victoria’s 
reign was the law repealed which made a 
cart-wheel, a tree, or a beast, which had 
killed a man, forfeit to the State for the bene- 
fit of the poor. 
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The Editor will be glad to receive contributions | a difficult one. The lawyer made this explan- 
of articles of moderate length upon subjects | atory pretace: 
of interest to the profession; also anything “IT am reminded of a good Sunday School 
in the way of legal antiquities or curiosi- | teacher I once heard with her class. She 
ties, faceti@, anecdotes, etc. was a good woman and she had a crowd of 


little boys as her scholars, and one Sunday 
she brought some pictures to show them, and 
she showed them the picture of Christ; she 
showed them a picture of Mary, the Mother of 
Christ, and then she showed them a picture 


NOTES. 
A WESTERN lawyer had defended a prisoner 
charged with murder, with the result that the 
man was convicted and hanged. Shortly 


afterwards the same lawyer appeared before leak? ok 
: ’ ; ve rentne of the devil. This picture represented the 
the judge with a fee bili for defending the bape 4 
ae: : ; devil having great, glaring eves, fire coming 
man and attending to matters in probate clos- Pea ; . wi 
out of his mouth, and great horns. The 


ing up his estate. ‘The bill was for a large 
sum, and the lawver explained it in detail. 
“Well, Vl approve it,” announced the 


judge, “but it does seem to me as if you 
could have killed that man for less.” 


teacher said, ‘Now, boys, how would you like 
a thing like that to get hold of you?’ All of 
them looked scared, and one little fellow said, 
‘Well, | wouldn't like it.’ Another little fel- 
low, on the back seat, said, ‘Miss Mary, I 
wouldn't like that big devil to get hold of 


Jupcr Givan, formerly circuit judge in me, but trot out one of your little devils, and 
a an — > _ ce ¢ 74 > - . > > ° ° . . “—— se . 
Missouri, relates this incident ot a trial he I'll give him the mischief.’ Gentlemen, I am 
had before a justice of the peace in his early jy that fix.” 


practice. cobain 
After the evidence was in Mr. Givan told + Typ pistol carrying habit was almost uni- 


the court he wanted “to read the law” which versal in the South before the war, but there 
governed the case and then proceeded to was one judge, in West Tennessee, who 
read from the statutes. After he was was determined to break it up in his jurisdic- 
through, a young attorney for the defendant, tion and therefore made a rule, which has 
named Williams, addressed the court as fol- become a precedent for all time and has 


tows: “If your Honor please, what the — the force of an enactment of the supreme 
gentleman has read from has no application | jaw making power of the State. It is known 
whatever to this case; what he has read may as the “law of fifty and sixty.” and was 
do very well for a court of law, but it has no promulgated by Judge John Harrigan, who 
application to a court of justice. Why, your presided over the courts of Shelby County 


Honor, this court is, as its very name implies, | for a number of years. 
a court of justice and not of law.” With this He was determined to break up the pistol 
he sat down. The argument was conclusive. | carrying habit. To do this he established 


aneweniite the rule of fining every man, caught with a 

OnE of the twelve attorneys who argued | pistol on his person, fifty dollars and sending 
the recent Tillman murder trial in South | him to the county work house for sixty days. 
Carolina followed a lawyer of State-wide | During his whole administration he never 
reputation as an orator, and the position was | departed from this rule. No matter who the 
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man was, or what influence he might be able 
to bring to bear, he was compelled to under- 
go this sentence. He had to serve his sixty 
days at hard labor, too. Harrigan would 
not let him out and there was no power that 
could get him out. As a result of the en- 
forcement of the judge’s rule, pistol carrying 
showed a vast decrease in that section. 

On one occasion a prominent young man 
was arrested for carrying a pistol. He was 
given “fifty and sixty.” The Governor of 
the State, two United States Senators, Con- 
gressmen, and other influential men sought 
to have the sentence mitigated. But Harri- 
gan was inflexible. “Breaking a rule de- 
stroys it,” he said, and he stuck to it. 

Sometime afterward a young man walked 
up to the judge in the office of a Memphis 
hotel. “Isn’t this Judge Harrigan?” he said. 
“No, sir, 1 am John Harrigan,” replied the 
judge. “But you are the criminal court 
judge of Shelby County, are you not?” “I 
am when on the bench,” said the judge, “but 
here and elsewhere, outside the court room, 
I am John Harrigan.” He had recognized 
the young man from the beginning. “By 
the way, Judge,” continued the young man, 
“that ‘fifty and sixty’ rule of yours broke me 
of a very bad habit, that of carrying a pistol 
wherever I went.” And the same thing 
might have been said of very many young 
men who had been broken of the same habit 
in the same way. 


THE duties and cares of the gentleman who 
conducts the column for law querists in the 
lay journals must surely be very consider- 
able. He is expected apparently to act as 
guide, philosopher and friend, as well as le- 
gal adviser, to his correspondents, and he is 
sometimes called upon to give advice as to 
other matters. The following reply, which 
appears in the law column of a Dublin week- 
ly, shows the trust which at least one corres- 
pondent places in this method of gaining in- 
formation. The first part of the query was 
evidently concerned with a breach of prom- 
ise of marriage of a particularly tragic char- 
acter. The paragraph runs: “A Kerry Lass. 
—Under the circumstances, as you did not 





break off the engagement, and as he agreed 
to the postponement of the marriage, I think 
you could recover damages from him in case 
he does not carry out his promise. The af- 
fair, no doubt, is very sad, but you have your- 
self partly to blame by postponing the mar- 
riage. Why not write to him and say that 
you see no reason why the wedding should 
not come off now? The legal editor does 
not know a cure for warts on the hands.” 
There is a trace of gruffness in the last sen- 
tence which is scarcely consistent with the 
dignity and calmness of the editorial posi- 
tion.—The Law Times. 


With Warden Gilmour of Canada cham- 
pioning the paddle in State institutions, and 
Allan Pinkerton standing out for whippings 
in the larger cities, the advocate of corporal 
punishment have received moral support 
from an unexpected quarter. The Supreme 
Court of the Commonwealth of Iowa has 
just upheld what might be called the termin- 
ate sentence of the nursery. It has defended 
the right to spank. 

The right to spank, the bench holds, is 
plural, parental, and alienable, and, it may 
be surmised, constitutional in its application. 
The case was one appealed from Judge 
Wade’s court, the higher tribunal sustaining 
the right of a mother to chastise her own 
children and to delegate this right to an- 
other under certain circumstances. One 
E. J. Rowe, eight years old, was chastised 
by his aunt and sued for damages. The 
mother has the same rights and duties as the 
father under the Iowa law regarding chil- 
dren. “The mother,” says the court, “is 
equally entitled to the ‘care and custody’ 
of the children. This must necessarily mean 
that she is equally entitled to control and 
discipline them. Being given this power it 
must follow that if the father may authorize 
another to punish his child the mother may 
do so.”—Charities. 


THE following curious advertisement which 
appeared in the Morning Post last week, has 
the probably unconscious merit of the use 
of the term “gentleman of the long robe” 
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in its original application to a member of the 
Bar with reference to the House of Com- 
mons: “Will any lady (spinster or widow 
preferred) assist a gentleman of the long 
robe in contesting a Parliamentary constitu- 
ency in the coming ‘big fight’? Reward to 
be arranged—Address Advocate, &c.” 
“Gentlemen of the long robe” was the method 
in former times of reference to members of 
the Bar, in debate in the House of Commons, 
having seats in that assembly, from the fact 
that it was not unusual for such gentlemen 
to hurry from the courts in Westminster Hall 
to the chamber of the House of Commons in 
Bar costume. The term “gentlemen of the 
long robe,” as applied to barristers who are 
members of the House of Commons, is, 
though no longer heard in debate, retained in 
the phraseology of the forms and proceed- 
ings of the House. Thus in 1857 a Commit- 
tee of Privileges was appointed to consider 
the oaths of members, consisting of twenty- 
five members nominated by the House of 
Commons and all “gentlemen of the long 
robe”—a term which, Sir Erskine May ob- 
serves, is “understood to comprise all mem- 
bers of the House of Commons who at the 
time would be qualified to practise as counsel 
according to the rules and usages of the Pro- 
fession, whether actually practising or not.” 
(May’s Parliamentary Practice, p. 101.)—The 
Law Times. 


In the current number of The Journal of 
the Society of Comparative Legislation, Profes- 
sor F. W. Maitland writes concerning the 
recently discovered Laws of Hammurabi: 

This may be “The Oldest Code of Laws in 
the World”; it is very far from being the 
most archaic. It may come to us from “the 
third millennium B. C.,” but we find our- 
selves doubting whether our own English an- 
cestors at the end of the first millennium A. 
D. were not in many important respects be- 
hind the subjects of Hammurabi and the 
worshippers of the Sun-God. 

It is true that we see a great deal more 
than we like of that “crude retaliation” which 
our ancestors, most unfortunately for them, 
saw in the Bible. There is a great deal of 


eye for eye and tooth for tooth. “If a man 
has made the tooth of a man that is his equal 
to fall out, one shall make his tooth fall out,” 
so it is written. We do not remember to 
have seen this principle carried to the length 
that it goes in the second of the following 
sentences, in which the Sun-God deals with 
the builders, the jerry-builders, of Babylon: 

§229. Ifa builder has built a house for 

a man and has not made strong his work, 

and the house he built has fallen, and he 

has caused the death of the owner of the 
house, that builder shall be put to death. 

§230. If he has caused the son of the 
owner of the house to die, one shall put to 
death the son of that builder. 

On the other hand, some _ concept 
corresponding roughly to the Roman 
culpa or our own “negligence” seems to play 
a decidedly larger part than is assigned to it 
in bodies of law which are much younger 
than Hammurabi’s. For example, the bor- 
rower of an ox which dies a natural death 
goes quit. “If the ox has pushed a man, by 
pushing has made known his vice, and he has 
not blunted his horn, has not shut up his 
ox, and that ox has gored a man of gentle 
birth and caused him to die, he shall pay half 
a mina of silver. If a gentleman’s servant, 
he shall pay one-third of a mina of silver.” 
You must, as our phrase goes, prove the 
scienter against the owner of the ox; it is en- 
titled to its first push. On the other hand, if 
a man has a wild bull in his charge, and it 
gores another man, “that case,” we are told, 
“has no remedy.”” We very much wish for a 
little expianation at this point; our guess 
would be that the liability for the bull’s act is 
absolute. A surgeon seems to be an insurer, 
and an insurer under a heavy penalty. If his 
operation upon an eye leads to the loss of an 
eve, you cut off his hands. But surgery is 
“extra-hazardous” work. 

Formal exculpatory oaths are known. So 
is the water ordeal in the holy river. The 
holy river seems to express its indignation, 
not by rejecting the culprit, as did the water 
in our ordeal pits, but by overwhelming him. 
However, we see a few passages which seem 
to point to a rational estimate of contradic- 








tory evidence given orally by witnesses, and 
if this can be surely found, then we may say 
that the Babylonians had made a great and 
very difficult step along the appointed path- 
way of jurisprudence. But what strikes us 
must is the free use of writing for legal pur- 
poses. We even are told of a case in which 
the effect of a father’s gift to his daughter 
is made to turn on the use of a particular 
clause in a written “deed.” Did it or did it 
not contain the clause “‘after her wherever is 
good to her to give’’?—a clause apparently 
which bestows a “general power of appoint- 
There is some delicate work of this 


‘ 


ment.” 
kind in the code, not very easy to understand, 
but still delicate. 

OnE of the speakers at a recent meeting 
of the Law Society at Liverpool, in advocat- 
ing the establishment in London of a general 
school of law with the fund of over £130,000 
which, through recent Chancery decrees, 
has been placed at the disposal of the Attor- 
ney-General for the purpose of legal educa- 
tion, said: 

It is not perhaps always remembered that 
those who advocate the foundation in Lon- 
don of a general school of law are not seek- 
ing to establish a new, but rather to restore 
an ancient institution. Yet it is an undoubt- 
ed fact that London possessed a legal univer- 
sity at a very early period. Fortescue, who 
wrote in the time of Henry VL., treats of 
such a university. There were, it seems, at 
that time ten Inns of Chancery, designed to 
teach the elements of law, and four Inns of 
Court for the instruction of the more ad- 
vanced students, and it would appear that not 
merely law, but also other studies, were pur- 
sued in this school, and so high was its repu- 
tation that it attracted many students not 
destined for either branch of the Legal Pro- 
fession. Coke writing in the reign of Eliza- 
beth, says that the eight Inns of Chancery, 
the four Inns of Court, and Serjeants’-inn 
“altogether do make the most famous univer- 
sities for profession of law onely, or of any 
one humane science, that is in the world, and 
advanceth itselfe above all others, quantum 
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inter viburna cupressus. In which houses of 
Court and Chancery the readings, and other 
exercises of the lawes therein continually 
used, are most excellent and behooveful for 
attaining to the knowledge of those laws.” 
The Inns of Chancery. were attached to or 
associated with the Inns of Court, and were: 
Furnival’s-inn and Thavies’-inn, attached to 
Lincoln’s-inn; Clifford’s-inn and Clement’s- 
inn, attached to the Inner Temple; New-inn 
and Lyon’s-inn attached to the Middle Tem- 
ple; and Barnard’s-inn and Staple’s-inn, at- 
tached to Gray’s-inn. It would be beyond 
the scope of this paper to discuss what was 
the precise course of study followed by the 
students, but it may be noticed that promin- 
ence was given to moots—a_ prominence 
worthy of the attention of the modern re- 
formers of legal education. Generally, how- 
ever, it may be stated on the authority of 
Coke that the legal education provided was 
most complete and admirable, and it is ma- 
terial to Observe that it was given alike to 
both branches of the Profession, and that 
solicitors were anciently compelled to belong 
to one of the Inns of Court or of Chancery. 

And the same speaker added: It is deplor- 
able that, while in England there are many 
institutions (including the universities) where 
a respectable legal education can be _ ob- 
tained, there is no law school worthy to be 
compared with that which America can beast 
in Harvard, and [ am told that there are in- 
stances of students destined for the English 
Bar having been sent to Harvard to study 
law. A more eloquent testimony to the 
need of a school of law in England can 
scarcely be imagined. 


IT would seem that the question of the le- 
gality of the use of the Irish language and of 
the effectiveness as a fulfilment of various 
provisions of the statute law—a question 
which has been looming on the horizon for a 
long time—is about’ to be tested and deter- 
mined at last. In south county Dublin a 
ynan signed a claim under the Parliamentary 
Registration Acts in Irish, and the revising 
barrister disallowed the claim and refused to 
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state a case. It is said that a mandamus to 
compel him to state a case is about to be ap- 
plied for.—The Law Times. 


A cursory glance at the finger-tips would 
scarcely lead one to suppose that they 
could serve the purposes of identification. 
But they can, and do. The tip of the finger 
tells a very remarkable tale. Take a sheet 
of ordinary white paper, not too highly 
glazed, and spread over it a little printer’s ink. 
On this lay the bulb of the finger lightly, and 
observe the pattern that is left. You have 
there an absolute impression taken direct 
from the body, which might be the means in 
certain circumstances of sending you to or 
saving you from the gallows. It might pro- 
cure you a fortune, or prevent you from be- 
ing robbed of one; it might secure your be- 
ing identified as John Jones in a situation in 
which some malicious person was endeavor- 
ing to prove that you were William Smith. 

For this impression from your finger is 
practically unique. The pattern may be what 
is called a “whorl,” a “loop,” an “arch,” or 
something else. The all-important point is 
that it is absolutely your own, and can be 
claimed by nobody else; it has been es- 
timated that the chance of two finger- 
prints being identical is rather less than 
one in sixty-four thousand millions. This 
pattern persists, moreover, throughout the 
period of human life—and after. Such as it 
is found on the finger-tip of a child, it is trace- 
able on the finger of the same individual in 
extreme old age. Death itself does not efface 
it, except when decomposition has set in. It 
has been observed on the fingers of Egyptian 
mummies and on the paws of stuffed mon- 
keys. With the exceptions perhaps of very 
deep scars and clearly-made tattoo marks, 
there are probably no bodily characteristics 
so persistent and so distinctive as these. I 
have spoken of the impression taken from a 
single finger of one hand; but take them from 





the five fingers of one hand or the ten fingers 
of the two hands, and you are identified be- 
vond the possibility of denial or disproof. 
Such is the tell-tale finger-print. 

A few years ago a very curious criminal 
case was before the Bengal Courts. ‘The man- 
ager of a tea garden in a little place on the 
Bhutan frontier was found dead in his. bed, 
his throat cut and his safe rifled. Several 
persons were suspected—a coolie, the mana- 
ger’s cook, an ex-servant whom he _ had 
caused to be imprisoned for theft, and others; 
but the evidence given at a preliminary in- 
quiry incriminated nobody. Among the pa- 
pers discovered and examined in a dispatch- 
box of the manager was a calendar in book 
form, printed in the Bengali character. The 
calendar had a cover or wrapper of light blue 
paper, on which were observed two dirty- 
looking, faint, brownish smudges. Upon 
these a magnifying glass was brought to 
bear, and one of the smudges was deciphered 
as a half-impression of the fingers of some- 
body’s right hand. The Central Office of the 
Bengal Police keeps in a classified register 
the finger-prints of all persons convicted of 
certain offences; and the impression recorded 
on the calendar happened to correspond pre- 
cisely with the impression of the thumb of 
the right hand of one Kangali Charan, the 
manager’s ex-servant. This man was ar- 
rested in a district some hundreds of miles 
away, and brought to Calcutta, where the 
impression of his right thumb was again 
taken. The chemical examiner to the Gov- 
ernment meanwhile certified that the stain 
on the cover of the calendar was human 
blood, and Kangali Charan was committed 
for trial. In the end, he was convicted of 
having stolen the missing property of the de- 
ceased, the assessor: holding that it would be 
improper to find him guilty of murder, as no 
cme had witnessed the deed. On appeal, the 
conviction was upheld by the judges of the 
Supreme Court.—The Law Times 
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It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


CaNnaDIAN Raitway Cases: Containing a se- 
lection of cases affecting railways recently 
decided by the Judicial Committee of the 
Privy Council, the Supreme Court and the 
Exchequer Court of Canada, and the 
Courts of the Provinces of Canada, with 
notes and comments. By Angus MacMur- 
chy and Shirley Denison. Volume I. Tor- 
onto: Canada Law Book Company. 
1902. Half-sheep. (xxxii+587 pp.) 

The editors of the present volume, which 
is planned to be the first of a series of vol- 
umes on Canadian Railway Law, have 
brought together about fifty of the more im- 
portant recent Canadian cases—a few of 
them not reported—grouped under seven- 
teen appropriate heads. The cases are re- 
ported in full, and a note is added to each of 
the groups of cases. The more important of 
the notes are those on Liability of Railway 
Companies for Fires, Liability as Carriers of 
Goods, and of Passengers, respectively, Cov- 
enants of Railway Companies, and Liability 
to Fence. Of the dozen other subjects with 
which the cases here collected deal may be 
mentioned Farm Crossings, Jurisdiction of 
the Railway Committee, Highway Crossings, 
Negligence and Contributory Negligence, 
Master and Servant, and Land taken for 
Railways. An Index-Digest of the cases 
here reported adds to the value of the vol- 
ume. 
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COMMERCIAL Law _ REPORTS, Annotated. 
Being reports of inportant decisions re- 
lating to companies, banks and banking, 
insurance, insolvency, and similar subjects 
in the Federal and Provincial Courts. 
Volume I. Toronto: Canada Law Book 


Company. 1903. MHalf-sheep. (xx + 
555 PP-) ae 
There are here reprinted in full some 


fifty or sixty recent Canadian cases falling 
under the general head of commercial law. 
To many of the cases short editorial notes are 
added. The arrangement of the cases is 
chronological, without regard to the subject 
dealt with; a grouping of the cases according 
to subject would have made the volume 
more convenient for reference. 


A REPORT of the dinner given December 
9, 1902, by the bar of the Supreme 
Court of the United States to Mr. Justice 
John Marshall Harlan, in recogiuition of the 
completion of twenty-five years of distin- 
guished service on the bench, has been issued 
in sumptuous form. The frontispiece is an 
excellent photogravure portrait of the Jus- 
tice. The speeches here reported—which 
were exceilent, as befitted the occasion,— 
were by the President, former Attorney- 
General Wayne MacVeagh (who presided), 
Justice Harlan, the Chief Justice, Justice 
Brewer, Senator Hoar, Sir Edward Blake, of 
the Canadian bar, Hon. Alexander Pope 
Humphrey, Assistant Attorney-General 
James M. Beck, and R. Ross Perry, Esq. 

The committee in charge are to be con- 
gratulated not only on the success of the din- 
ner, which was a truly notable occasion, but 
also on their excellent taste which has led to 
the production of a beautiful volume which 
will be a lasting memorial to the distinguished 
services of Justice Harlan. 
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